
 
 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

 
 
Order Instituting Rulemaking to Update and 
Reform Energy Resource Recovery Account 
and Power Charge Indifference Adjustment 
Policies and Processes. 

  
 R.25-02-005 
 

 
 
 
 
 

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S REPLY COMMENTS  
ON THE PROPOSED DECISION RESOLVING TRACK TWO ISSUES 

 
 
 
 
Leanne Bober, 

Director of Regulatory Affairs and  
Deputy General Counsel 

CALIFORNIA COMMUNITY CHOICE 
ASSOCIATION 
1121 L Street, Suite 400 
Sacramento, CA 95814  
Telephone: (510) 980-9459  
E-mail: regulatory@cal-cca.org 

Tim Lindl 
Yonatan Moskowitz 
KEYES & FOX LLP 
580 California Street, 12th Floor 
San Francisco, CA 94104 
Telephone: (408) 621-3256 
E-mail: tlindl@keyesfox.com 

ymoskowitz@keyesfox.com  
 
Counsel to 
CALIFORNIA COMMUNITY CHOICE 
ASSOCIATION 

 
 
 
September 8, 2026 
 

FILED
09/08/26
04:59 PM
R2502005

mailto:regulatory@cal-cca.org
mailto:tlindl@keyesfox.com
mailto:nvijaykar@keyesfox.com


 

i 

TABLE OF CONTENTS 

I. INTRODUCTION ...............................................................................................................1 

II. INDIFFERENCE UNDER SECTION 366.2(G) IS AN ONGOING 
OBLIGATION, NOT AN EVENT COMPLETED IN 2011...............................................1 

III. THE JOINT IOUS’ REQUESTED PD MODIFICATIONS WOULD 
COMPOUND THE PD’S SECTION 1705 AND 1731(B)(1) ERRORS, AND 
IMPROPERLY BAR CALCCA’S ARGUMENT AGAINST LACHES ...........................2 

IV. THE PD’S ZERO VALUATION VIOLATES SECTION 453’S 
PROHIBITION AGAINST DISCRIMINATION ...............................................................4 

V. CONCLUSION ....................................................................................................................5 

 



 

ii 

SUMMARY OF RECOMMENDATIONS1 

The Commission should reject the PD, decline the Joint IOUs’ requested modifications, and 

adopt an alternate decision that either values or allocates the Pre-2019 Banked RECs, as set forth in 

Appendix A to CalCCA’s Comments, because: 

• The Joint IOUs misstate section 366.2(g) by treating indifference as a determination 
completed in 2011 rather than the Commission’s ongoing obligation to account for “any 
benefits that remain” with bundled customers, and there is no duplicative payment because 
the historical market price benchmark credit and the later compliance benefit are distinct 
benefits, received by different customers at different times; 

• The Joint IOUs’ proposed new COL 8 would compound the PD’s error under section 
1731(b)(1), which permits rehearing only as to “matters determined,” and their proposed 
revision to FOF 9 relabels rather than fills the gap left by the PD’s failure to make the 
findings section 1705 requires; 

• The Joint IOUs establish neither element of laches, because the Commission repeatedly 
resolved Pre-2019 Banked REC valuation only on an interim basis pending this 
rulemaking, and the Joint IOUs themselves told the Commission in 2022 that there was “no 
guidance” on banked REC accounting; and 

• The PD’s zero valuation violates section 453’s prohibition on preferences, prejudice, and 
unreasonable differences by treating similarly situated customers arbitrarily and unfairly. 

 

 
1  Acronyms used herein are defined in the body of this document. 



 

 

The California Community Choice Association (CalCCA) submits these Reply Comments 

pursuant to Rule 14.3 of the California Public Utilities Commission (Commission) Rules of Practice and 

Procedure (Rules) on the Proposed Decision Resolving Track Two Issues2 (PD), dated August 13, 2026.  

I. INTRODUCTION 
The Joint IOUs’ Comments ask the Commission to do more than adopt a legally erroneous PD -

they ask it to harden and perpetuate the PD’s most consequential legal errors.3 First, the Joint IOUs 

propose to treat indifference as an obligation discharged in 2011, rather than the ongoing statutory duty 

Public Utilities Code section 366.2(g) imposes.4 Second, they ask the Commission to add a Conclusion 

of Law (COL) declaring CalCCA’s claim untimely and to amend Finding of Fact (FOF) 9 to double 

down on describing the cost shift as a mere “allegation” - changes that deepen, rather than cure, the PD’s 

failure to make the findings section 1705 requires. Neither request can be reconciled with controlling 

statutes or the record. As explained in CalCCA’s Comments, the Commission should reject the PD 

which affirms the Joint IOUs’ claims that it would be arbitrary to ensure Later Departed Customers 

receive the benefit of the Pre-2019 Banked Renewable Energy Credits (RECs) they paid for. In rejecting 

the PD, the Commission can also avoid two kinds of arbitrary, unreasonable, and unfair discrimination 

which the PD adopts wholesale from the Joint IOUs’ prior arguments that violate section 453. 

The Commission should adopt CalCCA’s recommendations set forth in its Comments and issue 

an alternate decision adopting the FOF, COL, and ordering paragraphs in Appendix A of CalCCA’s 

Comments.5  

II. INDIFFERENCE UNDER SECTION 366.2(G) IS AN ONGOING OBLIGATION, NOT 
AN EVENT COMPLETED IN 2011 
The Joint IOUs contend that the pre-2019 methodology “accounted for the market value of the 

[Renewables Portfolio Standard (RPS)] resources that generated the pre-2019 banked RECs in setting 

the PCIA rates in full satisfaction of the statutory indifference mandate.”6 That misstates the law and the 

facts. Section 366.2(g) contains no temporal limitation; it requires that the net unavoidable costs paid by 

CCA customers “shall be reduced by the value of any benefits that remain with bundled service 

 
2  Proposed Decision Resolving Track Two Issues, Rulemaking (R.) 25-02-005 (Aug. 13, 2026). 
3  Joint IOU Comments, at 3 and App. A. References to Comments herein are to the Opening Comments 
filed on the PD in this docket on September 2, 2026. 
4  All subsequent code sections cited herein are references to the California Public Utilities Code unless 
otherwise specified. 
5  CalCCA Comments, at 15 and App. A. 
6  Joint IOU Comments, at 1-2. 
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customers.” Where the Legislature intended to prescribe a timeframe in section 366.2, it did so 

expressly.7 The PD itself concedes that the Legislature “did not specify  . . .  how or over what time 

frame costs must be allocated or benefits remaining with bundled load must be reflected in PCIA 

rates.”8 

The methodology approved in Decision (D.) 11-12-0189 did not address the benefit at issue, 

which is not realized until the IOUs use the RECs for bundled customer RPS compliance. The historical 

market price benchmark credit (equating to the market value of RECs in the year of generation) created 

by D.11-12-018 compensated customers who had already departed. It did not compensate customers 

who were still bundled at the time of generation and banking and who paid for those same RECs in 

generation rates. Some of those bundled customers, still without receiving any compensation, later 

departed bundled service (becoming Later Departed Customers) before the IOUs withdrew the RECs 

from the bank for current bundled customer RPS compliance.10 There is accordingly no duplicative 

payment: the historical credit and the present compliance benefit are distinct benefits, received by 

different customers at different times. Crediting Later Departed Customers does not pay them “again”—

it pays them once, for a benefit they paid for and never received. 

The Joint IOUs’ related claim that CalCCA’s proposal “would create new cost[] shifts to bundled 

service customers” inverts the statute.11 Bundled customers are not disadvantaged when they pay for a 

benefit they receive. But they are treated preferentially, at Later Departed Customers’ expense, when 

they receive it for free. The Joint IOUs, and the PD, get the facts and law wrong.  

III. THE JOINT IOUS’ REQUESTED PD MODIFICATIONS WOULD COMPOUND THE 
PD’S SECTION 1705 AND 1731(B)(1) ERRORS, AND IMPROPERLY BAR CALCCA’S 
ARGUMENT AGAINST LACHES 
The Joint IOUs ask the Commission to add a COL that “CalCCA’s claim of legal error with the 

RPS valuation methodology in the pre-2019 or post-2018 indifference methodology is untimely under 

Public Utilities Code section 1731 and Rule 16.1(a).”12 The Commission should decline. Section 

1731(b)(1) authorizes rehearing only “in respect to matters determined in the action or proceeding.”13 

Neither D.11-12-018 nor D.19-10-001 determined what value Later Departed Customers receive when 

 
7  See CalCCA Comments, at 4, n.12. 
8  PD, FOF 1, at 48. 
9  D.11-12-018.  
10  CalCCA Comments, at 5-6. 
11  Joint IOU Comments, at 2. 
12  Id. at 3, and App. A. 
13  Section 1731(b)(1) (emphasis added). 
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Pre-2019 Banked RECs are later used for bundled RPS compliance. The PD concedes that “the 

Commission did not recognize Later Depart[ed] Load in D.11-12-018.”14 Silence on a question whose 

resolution was unnecessary to the decision is not a determination.15 Elevating that reasoning to a COL 

would require parties to seek rehearing every time the Commission could have addressed an issue but 

did not. Such a result is bad law and bad policy. 

The Joint IOUs’ proposed revision to FOF 9 fares no better. Doubling down on calling the cost 

shift that Later Departed Customers experience “an allegation” does not supply the findings section 

1705 requires on “all issues material to the order or decision.”16 “Every issue that must be resolved to 

reach [an] ultimate finding is ‘material to the order or decision.’”17 The material issue remains 

unaddressed: whether customers who paid for Pre-2019 Banked RECs while bundled are entitled under 

section 366.2(g) to their value when the IOUs use them for current bundled compliance. CalCCA has 

provided FOF that address the material issues in this Track 2 in a manner that complies with the 

controlling statutes.18 

The Joint IOUs again erroneously assert that CalCCA’s “unjustified failure to timely raise its 

indifference claims resulted in unreasonable delay, acquiescence . . . and prejudices other 

stakeholders.”19 Laches requires both unreasonable delay and resulting prejudice.20 As CalCCA’s 

Comments explained, neither exists here. There was no unreasonable delay. CalCCA opposed a zero 

valuation in every proceeding in which the question arose.21 The Commission itself treated this issue as 

unresolved, deciding it repeatedly on an “interim” basis (most recently in December, when it found that 

D.19-10-001 “did not conclusively resolve how to value pre-2019 RECs” and that the question was 

“appropriate for consideration in a rulemaking”).22 As CalCCA’s Comments explain, the Commission 

granted the same relief CalCCA seeks here in three PG&E Energy Resource Recovery Account (ERRA) 

Forecast decisions, and the Amended Scoping Memo dedicated Track 2 to this question because it had 

 
14  PD at 35; see also PD, FOF 4, at 49; CalCCA Comments, at 10-12. 
15  People v. Gray (2023) 15 Cal.5th 152 (declining to read an earlier opinion as establishing a 
requirement where “the question was not before us”); People v. Sims (1982) 32 Cal.3d 468, 484; D.07-12-
021, at 20 (a prior decision’s silence “can not reasonably be construed to establish Commission policy”). 
16  Section 1705. 
17  California Motor Transp. Co. v. Pub. Utils. Comm’n (1963) 59 Cal.2d 270, 273. 
18  CalCCA Comments, App. A. 
19  Joint IOU Comments, at 2-3. 
20  D.15-05-004, at 22; see also D.15-02-040, at 7. 
21  See CalCCA Comments, at 12-14. 
22  D.25-12-027, at 26, 31, and FOF 15; D.25-12-028, at 111-113, COL 14; D.24-12-039, at 68; D.24-08-
004, at 5; D.23-11-094, at 60. 
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“emerged as exigent.”23 CalCCA did not sleep on its rights regarding an issue the Commission has 

repeatedly said it would adjudicate later in a future proceeding—i.e., this proceeding. 

Nor is there prejudice. The Joint IOUs made their procurement, allocation, and market offer 

decisions on notice that CalCCA disputed the zero valuation. Indeed, in 2022 SCE told the Commission 

that “there is no guidance on how the IOU should account for its use of banked RECs for RPS 

compliance purposes,” and PG&E agreed.24 Parties that told the Commission four years ago the issue 

was unresolved cannot now claim reliance on its finality, and laches is unavailable to a party without 

clean hands.25 The Joint IOUs also identify no record evidence of actual reliance, as discussed in 

CalCCA’s Comments.26 Therefore, the Joint IOUs’ requests should be rejected. 

IV. THE PD’S ZERO VALUATION VIOLATES SECTION 453’S PROHIBITION AGAINST 
DISCRIMINATION 
The Joint IOU Comments claim that CalCCA’s proposal would be “arbitrary, unfair, and 

unreasonable,”27 when in fact it is the PD’s adoption of the Joint IOU’s proposal that results in 

discriminatory rates in violation of section 453.28 Section 453(a) bars a utility from “mak[ing] or 

grant[ing] any preference or advantage” to any person, or “subject[ing]” any person “to any prejudice or 

disadvantage,” as to “rates, charges, service, facilities, or in any other respect.”29 Section 453(c) 

separately bars “any unreasonable difference” in those same respects “as between classes of service.”30 

The Joint IOUs and PD incorrectly conclude that it would be unfair and arbitrary to ensure 

indifference (as is required by statute) for Pre-2019 Banked RECs if the Commission does not 

retroactively address all other alleged indifference failures of the D.11-12-018 framework.31 Assuming 

the Joint IOUs are right that the D.11-12-018 framework structurally disadvantaged bundled load, Later 

Departed Customers were still bundled load before they departed. More fundamentally, these alleged 

indifference violations arose and were completed in a single year under that prior framework—unlike 

 
23  PD at 42; see also Amended Scoping Memo, R.25-02-005 (Feb. 3, 2026), at 2. 
24  SCE Opening Comments, R.17-06-026 (Nov. 7, 2022), at 4; PG&E Reply Comments, R.17-06-026 (Nov. 
7, 2022), at 5. 
25  D.15-02-040, at 7 (citing Precision Instrument Mfg. Co. v. Automotive Maint. Mach. Co. (1945) 324 U.S. 
806, 814). 
26  See CalCCA Comments, at 14-15. 
27  Joint IOU Comments, at 2. 
28  See CalCCA Opening Brief at 6, 33. 
29  Section 453(1) (emphasis added). 
30  Section 453(c). 
31  Joint IOU Comments, at 2 (citing PD at COL 5). 
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Pre-2019 Banked RECs for which indifference was teed up under the prior framework but is being 

realized in violation of the indifference statutes now. 

In fact, it is the PD that violates section 453 by producing unfair and arbitrary results in two 

ways. First, two groups paid the same generation rates for the same Pre-2019 Banked RECs. When an 

IOU withdraws those RECs for current bundled RPS compliance, the PD awards the entire compliance 

value to one group and zero to the other, based solely on the second group’s decision to take CCA 

service. That is an “advantage” to one group, a “prejudice or disadvantage” to the other, and an 

unreasonable difference in what each pays, and receives, for the same resource.  

Second, the PD unreasonably treats customers differently depending on when they departed 

service. Some departed customers paid to generate Pre-2019 Banked RECs that are held in the Joint 

IOUs’ REC bank. Those RECs have exactly the same RPS compliance characteristics as RECs paid to 

be generated in 2020-2022 by customers who departed later or are still bundled.32 And yet the PD 

unreasonably and unfairly produces disparate treatment for these two groups of customers who paid for 

RECs that are identically situated from the RPS compliance perspective. 

V. CONCLUSION 
For the reasons set forth above and in CalCCA’s Comments, CalCCA respectfully requests that 

the Commission reject the PD, decline the Joint IOUs’ requested modifications, and adopt an alternate 

decision that either values or allocates the Pre-2019 Banked RECs, as set forth in Appendix A to 

CalCCA’s Comments. 

Respectfully submitted, 
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32  See CalCCA Opening Brief at 51 (citing Vol. 1 Tr. 54:13-17; 55:4-56:22; 57:6-58:14 (Joint IOU Panel 
[Brown, Morien, Pulgar])). 
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