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INTRODUCTION 

Community choice aggregators (“CCAs”) are local 

government agencies that compete with investor-owned utilities 

to procure electricity on behalf of customers. Recognizing that 

customers would move between utilities and CCAs for electricity 

generation service, the Legislature charged Respondent 

California Public Utilities Commission with preventing cost 

shifts between CCA and utility customers. This statutory 

“indifference” mandate—so called because customers’ electricity 

rates must be “indifferent” to other customers’ choices to 

purchase electricity from a CCA or utility—prohibits either group 

from subsidizing the other. 

The Commission implements the indifference mandate by 

annually calculating an “indifference adjustment” that is applied 

to customers’ bills. The indifference adjustment ensures CCA 

customers pay for the share of generation resources the utility 

procured for them prior to their departure for CCA service, so 

that utility customers do not shoulder additional costs. It also 

ensures CCA customers receive a share of the same resources’ 

benefits, so that utility customers do not receive windfalls. In this 

Petition, California Community Choice Association (“CalCCA”), a 
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non-profit representing 24 CCAs, challenges two errors in 

Commission Decision 25-12-028, Decision Approving Southern 

California Edison Company’s 2026 Energy Resource Recovery 

Account-Related Revenue Requirement Forecast (Dec. 19, 2025) 

(“Decision”), which approved this year’s indifference adjustment 

for Southern California Edison Company (“SCE”). 

First, the Decision unlawfully requires certain CCA 

customers to subsidize SCE customers’ compliance with 

renewable energy requirements. These CCA customers paid for a 

portion of the Renewable Energy Credits (“RECs”)—tradable 

credits used to satisfy renewable electricity obligations—that 

SCE generated and “banked” for future use prior to 2019. At that 

time, these CCA customers were still utility customers; they later 

departed for CCA service. When SCE uses banked RECs to 

satisfy its customers’ renewable obligations today, SCE’s current 

customers realize nearly the entire value of the RECs, despite 

paying for only a portion of their costs. But later-departed CCA 

customers who paid for a share of the RECs receive no value 

today. The RECs do not satisfy or reduce their renewable 

obligations. Instead, the payments the CCA customers made for 

the RECs subsidize SCE customers’ compliance. 
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The indifference statutes require the Commission to fix this 

cost shift through the indifference adjustment. The Commission 

did not do so. 

Indeed, the Commission declined even to evaluate whether 

SCE’s proposal ensured indifference. Instead, it found SCE’s 

approach reasonable in light of prior Commission guidance, even 

though that guidance suggests that SCE’s approach enacts a cost 

shift. It then adopted SCE’s approach as an interim solution and 

punted an evaluation of indifference to a subsequent proceeding. 

But the Decision is not an interim solution. While the 

Commission adopts a structure to facilitate correcting errors as to 

banked RECs used in 2026, it strands banked RECs used in 2025. 

For those RECs, the Decision’s cost shift is permanent. 

In enacting a cost shift, the Commission has exceeded the 

scope of its authority and failed to proceed in the manner 

required by law. Moreover, because the Decision does not 

evaluate whether SCE’s proposal ensures indifference despite the 

Commission’s statutory obligation to prevent cost shifts, (1) the 

Decision does not contain the required finding that the approved 

rates ensure indifference, and (2) the Commission failed to review 
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all of the relevant factors, constituting an abuse of discretion. The 

Decision must be reversed. 

The Decision’s second error involves the Commission’s 

haste to implement a separate change to the indifference 

adjustment. Last year, the Commission issued a decision 

changing the methodology for calculating a specific component of 

the indifference adjustment called the Resource Adequacy 

Market Price Benchmark (“RA Benchmark”). Despite a statutory 

prohibition on retroactive ratemaking, and absent any factual 

finding of an actual cost shift in 2025 under the old methodology, 

the prior decision directed the utilities to apply the new 

methodology retroactively to rates already being collected in 

2025. The Commission claimed the indifference statutes required 

such immediate action. CalCCA challenged the prior decision in a 

separate writ petition on the grounds that it violated the 

statutory rule against retroactive ratemaking and was not 

supported by the findings. (Cal. Community Choice Assn. v. 

P.U.C., Case No. C105174.) This Court denied CalCCA’s petition 

on June 25, 2026, and CalCCA petitioned the Supreme Court for 

review. (Cal. Community Choice Assn. v. P.U.C., Case No. 

S297373.) The Supreme Court has not yet acted on the petition.  
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The current Decision approves SCE’s implementation of the 

prior decision. That is, the Decision approves rates determined 

using the new methodology for calculating the RA Benchmark. 

Because the prior decision violated the rule against retroactive 

ratemaking and was not supported by the findings, it is invalid. A 

decision that implements an invalid act is itself invalid.1 This 

Decision must be reversed.  

Taken together, the Decision’s errors reveal a double 

standard. When CalCCA shows that a SCE proposal would shift 

costs to CCA customers, the Commission approves it and defers 

evaluating indifference. Conversely, in the name of ensuring 

indifference, the Commission implements a change to the 

indifference adjustment retroactively, benefitting utility 

customers, notwithstanding a statutory prohibition on retroactive 

ratemaking and without finding an actual cost shift. In short, 

when the CCAs show a cost shift, the Commission delays; when 

 
1 This Petition does not seek review of the prior decision and does 
not ask this Court to adjudicate the prior decision’s invalidity. 
However, because the error in the current Decision depends on 
the invalidity of the prior decision, CalCCA anticipates 
requesting that this Court sequence its decision on section II of 
the Argument in this Petition to follow resolution of CalCCA’s 
prior petition in Case No. S297373. 
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the utilities do, the Commission acts with too much haste. Both 

errors independently require correction. Taken together, the one-

sidedness of the Commission’s actions offends the Commission’s 

statutory responsibility to treat both utility and CCA customers 

fairly. 

The Commission made the same errors in decisions 

affecting the other two major utilities, Pacific Gas and Electric 

Company (“PG&E”) and San Diego Gas & Electric Company 

(“SDG&E”).2 Across all three utilities, the Commission’s errors 

will shift billions of dollars of costs from utility customers to CCA 

customers. Average CCA customers in some disadvantaged 

communities in SCE’s territory were expected to see their 

electricity bills increase by $288 this year alone. CCAs will 

struggle to protect their customers from such significant rate 

shock, and these higher costs will undermine CCAs’ 

 
2 CalCCA is concurrently filing a Petition for Review of D.25-12-
027 (affecting PG&E) in this Court. CalCCA anticipates filing a 
motion to consolidate the two petitions. Additionally, two 
individual CCAs are concurrently filing a Petition for Review of 
D.25-12-008 (affecting SDG&E) in the Fourth Appellate District, 
where they will likely request to transfer the writ petition to this 
Court. If the Supreme Court transfers the petition, CalCCA will 
request consolidation of all three petitions.  
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competitiveness. The indifference statutes and the rule against 

retroactive ratemaking require a different result. 

In light of the Decision’s errors, CalCCA respectfully 

requests that the Court grant the Petition for Review, reverse the 

Decision, and grant the relief requested below.   

PETITION FOR WRIT OF REVIEW 

I. Jurisdiction 

1. The Commission issued the Decision on December 19, 

2025. (8:40:APP1569.)3 CalCCA timely applied for rehearing on 

January 12, 2026. (8:41:APP1747; Pub. Util. Code § 1731(b)(1).)4 

As of this filing, the Commission has not acted on the application. 

CalCCA thus may treat the application as denied. (§ 1733.) 

Parties need not file petitions within 30 days of constructive 

denial. (Sokol v. P.U.C. (1966) 65 Cal.2d 247, 252.) The Petition is 

timely, and the Court has jurisdiction under section 1756(a). 

 
3 Citations to the Appendix of Exhibits are in the form 
[Volume]:[Tab]:[Page Number]. Tabs may be located using the 
PDF files’ bookmarks feature.  
4 Unless otherwise noted, all statutory references are to the 
Public Utilities Code. 
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II. Parties 

2. CalCCA is a California nonprofit mutual benefit 

corporation that represents the interests of CCAs formed and 

operated by local governments. CalCCA was an active party in 

proceeding A.25-05-008, filed a protest objecting to SCE’s 

application (1:05:APP0050), and served written comments on the 

Decision (7:34:APP1519; Cal. Code Regs., tit. 20, § 14.3). CalCCA 

applied for rehearing of the Decision on January 12, 2026. 

(8:41:APP1747; § 1731; Cal. Code Regs., tit. 20, § 16.1.) 

3. Respondent California Public Utilities Commission is 

a state agency of constitutional origin charged with regulating 

public utilities under the Public Utilities Code and article XII of 

the California Constitution. 

4. Real party in interest SCE is a corporation formed 

and existing under the laws of the State of California, an 

investor-owned electric utility, an “electrical corporation” under 

section 218, and a “public utility” under section 216. 

III. Standing 

5. CalCCA’s mission is to foster a legislative and 

regulatory environment that supports the development and long-
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term sustainability of the provision of electric service by local 

governments through CCAs. 

6. The Decision undermines this mission by violating 

statutory mandates requiring that CCA customers receive value 

for benefits they have paid for and by implementing unlawful 

retroactive ratemaking. If not reversed, the Decision will 

destabilize the regulatory environment in which CCAs operate 

and undermine the long-term financial sustainability of CCA 

service. 

7. This Petition presents claims challenging the 

Decision’s lawfulness and the adequacy of its findings, questions 

of law that affect all of CalCCA’s member CCAs and that do not 

require individualized proof from any particular member. The 

requested relief—that the Court set aside the Decision and direct 

the Commission to cure its defects—would redress injuries to all 

CalCCA members in SCE’s service territory uniformly. 

8. CalCCA represents its member CCAs before the 

Commission in proceedings related to indifference adjustment 

rates, including the proceeding underlying the Decision, to 

ensure the legality and reasonableness of indifference adjustment 

methodologies and the accuracy of implemented rates.   
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9. The legal errors made by the Decision substantially 

increase indifference adjustment rates that form a significant 

component of CCA customers’ electricity bills. As a core part of 

serving customers, CalCCA’s members work to ensure the 

accuracy of indifference adjustment rates, plan for changes to the 

indifference adjustment, and protect their customers from rate 

shock resulting from such changes. To protect customers from the 

severe rate shock caused by this Decision, CCAs have had to 

divert resources from other priorities. 

10. CCAs also planned their operations, rates, and 

budgets in reliance on the methodology for calculating the 

Resource Adequacy Market Price Benchmark (“RA Benchmark”), 

a component of the indifference adjustment rate, that had been in 

place for six years prior to Commission Decision D.25-06-049, 

Decision Adopting Changes to the Calculation of the Resource 

Adequacy Market Price Benchmark (June 27, 2025) (the “RA 

Decision”). The Decision’s retroactive implementation of the new 

methodology described in the RA Decision has upset this 

planning and budgeting. 

11. An order setting aside the Decision and directing the 

Commission to cure its legal errors will decrease CCA customers’ 
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rates, prevent rate shock, and restore stability and predictability 

to CCA budgeting and planning.  

IV. Venue 

12. Sacramento County houses CalCCA’s principal place 

of business. Venue is proper in the Third Appellate District. 

(§ 1756(d).)  

V. Exhibits 

13. All exhibits in the appendix accompanying this 

Petition are true copies of original documents filed with the 

Commission in proceeding A.25-05-008. The exhibits are 

incorporated by reference as though fully set forth in this 

Petition. The appendix is paginated consecutively. 

VI. Statement of the Case 

A. Background: CCAs and the Indifference 
Adjustment 

1. In 2002, to foster competition, the 
Legislature enabled Community Choice 
Aggregators to empower communities to 
purchase clean electricity. 

14. Historically, California’s investor-owned utilities, 

including SCE, had a monopoly over the sale, transmission, and 

distribution of electricity in their service territories. In the 1990s, 

however, the Legislature deregulated sales of electric generation 
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to consumers, finding that a competitive system in which 

customers could choose their electric power suppliers would best 

serve the public. (§ 330(d).) 

15. In 2002, the Legislature authorized local 

governments to form CCAs in the investor-owned utilities’ 

territories. (Stats. 2002, ch. 838 (AB 117), §§ 2, 3.) CCAs are local 

government organizations that purchase electricity and supply it 

to customers in their communities.5 (§ 331.1.) As additional 

players in the energy market, CCAs promote competition among 

energy suppliers, enabling lower rates. (See § 330.) 

16. CCAs also offer an alternative to profit-driven 

utilities, allowing customers to choose electricity generation 

aligned with community values and priorities. (See Stats. 2011, 

ch. 599 (SB 790), § 2.) Thus, as many communities have sought to 

combat climate change or increase affordability, CCAs have 

pursued clean energy and lower rates. (Id.) 

 
5 The utilities maintained their monopoly over electricity 
transmission and distribution and continue to deliver electricity 
and bills to CCA customers. As a result, CCA customers are 
customers of both a CCA and a utility. For simplicity, however, 
this Petition refers to them as solely “CCA customers.” 
Customers for whom a utility procures electricity are “utility 
customers” or “SCE customers.” 
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17. Today, 25 CCAs serve more than 15 million 

California customers across more than 200 cities and counties.  

2. To promote equity, the Legislature 
directed the Commission to ensure CCA 
customers and utility customers are 
“indifferent” to customers joining CCAs.  

18. In creating CCAs, the Legislature recognized that 

utilities had entered long-term contracts for energy supplies 

intended to serve their customers—including customers who 

would later depart for CCAs. (See § 366.2(f).) But the CCA 

customers’ departure would leave fewer utility customers on the 

hook for the above-market costs of the utility’s generation 

portfolio. As a result, if the utility could not sell excess supplies at 

or above its costs, CCA customers’ departure could increase 

remaining utility customers’ rates. 

19. To prevent this, the Legislature required the 

Commission to ensure that CCA customers’ departures would not 

shift costs between CCA customers and utility customers. 

(§§ 366.2(a)(4),  366.3; see also §§ 365.2, 366.2(d)(1).) This 

requirement is called ratepayer “indifference,” because 

customers’ rates must be indifferent to—i.e., unchanged by—

customers’ departures for CCAs. 
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20. To prevent cost shifts, the Legislature allowed 

utilities to recover certain costs from CCA customers. Those costs 

include the share of the unavoidable above-market costs of long-

term electricity contracts attributable to CCA customers. 

(§ 366.2(f)(2).) 

21. Recognizing that equity required fair treatment of 

both utility and CCA customers, the Legislature made ratepayer 

indifference a two-way street. It required not only that utility 

customers “shall not experience any cost increase as a result of” 

CCA customers’ departure, but also that CCA customers do “not 

experience any cost increases as a result of … costs that were not 

incurred on [their] behalf.” (§ 366.3.)  

22. Similarly, in determining rates, the Commission not 

only requires CCA customers to pay costs incurred on their 

behalf; the Commission also must reduce CCA customers’ rates 

by “the value of any benefits that remain with” utility customers. 

(§ 366.2(g).) In other words, if CCA customers pay for a portion of 

a utility’s generation resources, they must receive credit for a 

share of those resources’ benefits. 

23. Electricity prices fluctuate over time. Thus, a long-

term contract at a fixed price could be a great deal if electricity 
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prices increase, resulting in significant savings compared to 

short-term purchases at market prices. In contrast, if electricity 

prices decrease, a long-term contract could become an albatross. 

For contracts that utilities executed when CCA customers were 

still utility customers, indifference requires that CCA customers 

share in both the burdens of the bad deals and the benefits of the 

good ones. 

3. The Commission created and revised a 
complex method for determining the rates 
needed to ensure indifference. 

24. In 2002, the Commission established the Energy 

Resource Recovery Account (“ERRA”) process, which set up 

utility balancing accounts for various procurement costs and 

collections from ratepayers. (D.02-10-062, Interim Opinion (Oct. 

25, 2002) at p. 61.)6 

25. Every year, each utility files an ERRA forecast 

application based on projected electricity demand for the 

following year. (D.19-10-001, Decision Refining the Method to 

Develop and True Up Market Price Benchmarks (Oct. 17, 2019) 

 
6 Commission decisions are available at 
https://docs.cpuc.ca.gov/DecisionsSearchForm.aspx.  

https://docs.cpuc.ca.gov/DecisionsSearchForm.aspx
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at p. 3.) In approving ERRA forecast applications, the 

Commission approves (1) a revenue requirement to cover 

anticipated power procurement costs, (2) a sales forecast, and (3) 

the resulting rate. (Id.) 

26. At the same time, the Commission also looks back at 

the prior year. The prior forecast is “trued up” to reflect actual 

procurement costs and sales. Any over- or under-collection is 

credited or debited on the relevant utility’s revenue requirement 

for the next year. (D.18-10-019, Decision Modifying the Power 

Charge Indifference Adjustment Methodology (Oct. 19, 2018) at 

p. 141.) 

27. As part of the ERRA process, the Commission also 

determines the rate changes needed to ensure indifference 

between CCA and utility customers. (6:21-CCCA-01:APP1010-

11.) These changes are known as the Power Charge Indifference 

Adjustment (“PCIA,” or “indifference adjustment”). 

28. The indifference adjustment compares the utilities’ 

generation procurement costs with the market value of the 

utilities’ portfolio of generation assets. (Id.) The difference 

between portfolio value and cost—positive or negative—is 

recovered through the indifference adjustment rate. (Id.) If 
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procurement costs exceed portfolio value, both utility and CCA 

customers share responsibility for above-market costs incurred 

on their behalf. In contrast, if portfolio value exceeds 

procurement costs, both utility and CCA customers get the 

benefit of the below-market cost of the generation portfolio. 

(D.18-10-019, at p. 88.) 

29. This methodology is applied each year in ERRA 

Forecast proceedings. The Commission forecasts the utility’s 

anticipated power procurement costs and portfolio value and 

determines what rate changes will ensure indifference in the 

coming year. (6:21-CCCA-01:APP1010-11.) 

30. Each year, as with ERRA rates, the prior year’s 

indifference adjustment is also trued up. (6:21-CCCA-

01:APP1013-15.) The annual indifference adjustment thus 

includes both prospective charges and a true-up between 

forecasted and actual charges for the prior year. 

31. The indifference adjustment amount is recovered 

from both utility customers and CCA customers. (6:21-CCCA-

01:APP1015.) However, utility customers and CCA customers 

experience the indifference adjustment differently.  
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32. For utility customers, the indifference adjustment is 

part of total generation rates. The utility generation portfolio has 

a fixed total cost. The “at market” portion of that total is paid by 

utility customers only. But any “above market” portion is paid by 

both utility and CCA customers through the indifference 

adjustment. (8:42:APP1789; 8:43:APP1807.) Consequently, when 

current market prices increase, the “at market” portion of the 

utility customers’ costs increase, and their indifference rate 

decreases. When current market prices decrease, the “at market” 

portion decreases, and the “above market” indifference portion 

increases. Thus, for utility customers, the indifference 

adjustment acts like a water balloon being squeezed: any change 

in indifference rates is balanced by an opposite change in 

generation rates. 

33. Because utility customers do not share in CCAs’ 

above-market costs, there is no similar water balloon effect for 

CCA customers. An increase in the indifference adjustment does 

not decrease CCAs’ generation rates, even if a CCA’s portfolio is 

above-market. Yet to remain competitive with utilities that 

incurred above-market costs, a CCA facing high indifference 

adjustment rates would need to reduce its generation rate to a 
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level below cost. CCAs often make such adjustments, including to 

shield their customers from “rate shock”—i.e., sudden significant 

increases in their electricity bills, including increases in their 

indifference rates. (1:05:APP0055.) These efforts require CCAs to 

divert resources from other priorities. 

34. In designing the indifference adjustment, the 

Commission determined that the market value of the utilities’ 

portfolios of generation assets would be established by setting 

proxies, called “market price benchmarks,” for various 

components of the portfolios. (D.25-06-049, at p. 5.) Unlike fuel 

costs or energy procurement costs, the market value of a portfolio 

of assets cannot be determined by simply looking at a ledger. 

Instead, the market price benchmarks—calculated using 

weighted averages of certain sets of market transactions—are 

intended to approximate current market value. (6:21-CCCA-

01:APP1011-12.) As part of the indifference adjustment, market 

price benchmarks are forecast each year during the ERRA 

process and “trued-up” the following year. (6:21-CCCA-

01:APP1013-14.) 

35. The market price benchmarks used in calculating 

indifference include benchmarks related to resources procured for 
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Renewables Portfolio Standard (“RPS”) and Resource Adequacy 

(“RA”) purposes.7 

36. To ensure ratepayer indifference, the indifference 

adjustment is calculated separately for multiple yearly 

“vintages.” (6:21-CCCA-01:APP1015.) When a customer departs 

utility service for a CCA, they must still share the burdens and 

benefits of resources procured by the utility to serve them prior to 

their departure. (Id.; § 366.2.) But that customer has no 

responsibility for resources procured after their departure, 

because the utility no longer needed to serve them. Thus, for all 

customers that departed for CCAs in the same year or “vintage,” 

the indifference adjustment is calculated based on the resources 

procured or constructed as of that year. (6:21-CCCA-

01:APP1015.) 

37. This Petition challenges two aspects of the 

Commission’s SCE 2026 ERRA Forecast Decision, one related to 

credits used for RPS compliance, and one related to RA. The 

following paragraphs describe each in turn.  

 
7 The market price benchmarks also include the “Energy Index,” 
which is not at issue here. 
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B. In assigning no value to CCA customers for 
Renewable Energy Credits generated and 
“banked” before 2019, the Commission required 
certain CCA customers to subsidize current 
utility customers’ compliance with renewable 
energy requirements. 

1. The Legislature required a transition to 
renewable electric generation and 
authorized Renewable Energy Credits, or 
“RECs,” to facilitate compliance. 

38. To encourage clean energy, the Legislature in 2002 

established (and subsequently updated) the RPS. (Stats. 2002, ch. 

516 (SB 1078); Stats. 2015, ch. 547 (SB 350); Stats. 2018, ch. 312 

(SB 100).) RPS regulations require that a certain percentage of 

power supplied by an electric service provider comes from 

renewable sources. (§ 399.11.) RPS requirements apply to 

utilities and CCAs. (§§ 399.13(a), 399.15 [applying to retail 

sellers]; § 399.12(j) [retail sellers include CCAs].) 

39. To facilitate RPS compliance, the Legislature created 

RECs. RECs are tradeable commodities representing the 

renewable attributes of one unit of electricity produced by a 

renewable source. (§ 399.12(h).)  

40. Electrons of renewable energy are indistinguishable 

from other electrons and are generally consumed when 

generated. A REC, however, may be sold and used separately 
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from its underlying renewable energy. Thus, RECs may be used 

for RPS compliance purposes immediately. They may be sold to 

another entity. Or they may be banked for future use. (See D.19-

10-001, at pp. 10, 13.) 

2. Utility and CCA customers share 
responsibility for RECs’ costs. 

41. All customers on whose behalf a renewable resource 

was procured are responsible for the costs of the RECs the 

resource generates. (6:21-CCCA-01:APP1022-23, APP1029; 6:21-

CCCA-02:APP1098.)  

42. This cost responsibility applies whether the 

customers are still utility customers or whether they departed for 

CCAs. CCA customers pay their share of RECs’ costs through 

indifference adjustment rates. (Id.) 

43. To illustrate, consider a windfarm procured in 2012. 

At that time, all utility customers paid for the windfarm in 

generation rates, as shown in Figure 1.  

Figure 1. Cost Responsibility – RPS Resource 

 

  Utility Customers 

2012 
Windfarm    

  Pay costs in generation rates 
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44. By 2015, the windfarm was producing energy and 

associated RECs. Utility customers continued to pay for these 

assets in generation rates. (See 6:21-CCCA-01:APP1023; 6:21-

CCCA-02:APP1098.) By this time, some customers for whom the 

windfarm was procured had departed for CCAs. (See 6:21-CCCA-

01:APP1032-33; 6:21-CCCA-02:APP1097.) These CCA customers 

paid for the share of the above-market costs of the RECs and 

energy attributable to them in indifference adjustment rates, as 

shown in Figure 2. (See also 6:21-CCCA-01:APP1022-23.) 

Figure 2. Cost Responsibility – RECs8 

 

3. The Commission incorporated RECs’ 
unique value into the indifference 
calculation. 

45. Accounting for RECs’ value has proved complicated. 

46. Before 2011, the indifference adjustment valued 

renewable resources only for their energy and capacity. (D.11-12-

 
8 Figure 2 does not include indifference adjustment’s accounting 
for value, described below. 
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Energy / RECs    
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Pay above-market costs 
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018, Decision Adopting Direct Access Reforms (Dec. 7, 2011) at p. 

9.)    

47. In 2011, however, the Commission recognized that 

generation from RPS resources had compliance value, too. That 

is, in addition to powering a home or business, generation from 

RPS resources could also satisfy customers’ RPS compliance 

obligations. The market recognized and assigned value to 

resources’ eligibility for RPS compliance. (Id. at p. 17.) 

48. To account for resources’ value, the indifference 

statutes require that CCA customers’ responsibility for resources’ 

costs must be reduced by the benefits of those resources (1) that 

are attributable to CCA customers and (2) that remain with 

utility customers. (§ 366.2(g).) The benefits—here, of RPS-eligible 

resources—may be provided either in kind, through reduced RPS 

compliance obligations, or in value, through a credit to 

indifference adjustment rates. (See § 366.2(g).) 

49. Thus, in D.11-12-018, the Commission modified the 

indifference adjustment to provide CCA customers credit in 

indifference adjustment rates for the compliance value of RPS 
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resources in the utilities’ portfolios. (D.11-12-018, at pp. 2-3, 17; 

see also § 366.2(g).) 

50. To provide this credit, the Commission created a new 

RPS market price benchmark (“RPS Benchmark”). The RPS 

Benchmark reflects the “estimated incremental value of each unit 

of RPS-eligible energy that is attributable to the fact of that 

eligibility.” (D.19-10-001, at p. 7.) Notably, the value signified by 

the RPS Benchmark—the compliance value of a unit of energy’s 

renewable attributes—is similar to the value captured by a REC. 

(See § 399.12(h)(2) [RECs reflect energy’s “renewable and 

environmental attributes”].) 

4. The Commission recognized that RECs 
have value when used for compliance 
purposes. 

51. In 2019, the Commission further revised its method 

for addressing RECs’ value. The Commission recognized that 

RECs should be valued differently depending on whether they 

were (1) used for compliance immediately, (2) sold, or (3) banked 

for use or sale in the future. (D.19-10-001, at p. 10.) 

52. Under D.19-10-001, when RECs are used for 

compliance purposes, they are valued in the indifference 

adjustment at the current RPS Benchmark, a proxy for market 
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value. (Id. at pp. 13, 28.) The RPS Benchmark offsets the utility’s 

portfolio cost in the indifference adjustment calculation (6:21-

CCCA-02:APP1096), decreasing CCA customers’ indifference 

adjustment rates and increasing utility customers’. In this way, 

utility customers “pay” or “credit” CCA customers for a share of 

the benefits utility customers receive when RECs are used to 

reduce their compliance obligations. (6:21-CCCA-02:APP1095-96, 

APP1100.) CCA customers paid for these benefits by paying for a 

share of the RECs’ costs. (6:21-CCCA-01:APP1023, APP1029-30.) 

53. Sold RECs are valued in the indifference adjustment 

at their actual sale price. (D.19-10-001, at pp. 13, 29.) The 

revenues from those sales also offset the utility’s portfolio cost in 

the indifference adjustment. 

54. Although valuing banked RECs proved controversial, 

the Commission ultimately decided to treat banked RECs as if 

they had no value in the current year. (Id. at p. 27) Instead, the 

RECs would be valued at the sale price or RPS Benchmark in the 

future when they were actually sold or used. (Id. at p. 49, 53.) In 

the future year, the RECs’ value would offset portfolio costs, 

reducing CCA customers’ indifference adjustment rates. 



40 
 

55. D.19-10-001 applied these new methodologies 

prospectively “to RECs generated commencing January 1, 2019 

and going forward.” (Id. at p. 47.) D.19-10-001 did not specifically 

address how RECs generated and banked before 2019 should be 

treated. This Petition concerns that unresolved question. 

5. Between 2011 and 2019, the utilities 
banked many RECs. CCA customers who 
had already departed utility service 
received credit for their value.  

56. Between 2011 and 2019, when a utility procured a 

REC, utility customers received direct value if it was used for 

compliance that year. (See D.19-10-001, at pp. 13, 28.) If the 

RECs were banked, utility customers received deferred value. (Id. 

at pp. 27, 49; 6:21-CCCA-02:APP1100.) 

57. After D.11-12-018, the indifference adjustment in the 

year the REC was generated also provided value to CCA 

customers who had already departed utility service. (6:21-CCCA-

02:APP1096.) These “Previously-Departed” CCA customers had 

paid for a share of the underlying renewable resources when they 

were utility customers and continued to pay for a share of the 

RECs through indifference rates. (See id.; 6:21-CCCA-

01:APP1022-23, APP1029.) But because they had left utility 
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service, they could not use the RECs for RPS compliance (See 

6:21-CCCA-01:APP1036; 6:21-CCCA-02:APP1098-1100.) Instead, 

to ensure indifference, the indifference adjustment provided them 

with credit, for the share of the RECs’ value attributable to them, 

at that year’s RPS Benchmark. (6:21-CCCA-02:APP1095-96.) 

Previously-Departed customers received this credit regardless of 

whether the RECs were used for utility customer compliance 

immediately or banked for future use. 

58. Returning to the hypothetical windfarm procured in 

2012, Figure 3 depicts costs and benefits associated with RECs 

generated and used for utility customer compliance in 2015. 

Previously-Departed CCA customers paid for their share of the 

RECs’ costs and received a credit for their share of the benefits 

through indifference adjustment rates. (See 6:21-CCCA-

02:APP1096.) Utility customers paid for the RECs’ costs in 

generation rates and paid a credit to Previously-Departed CCA 

customers in indifference adjustment rates (id.); they received 

the RECs’ benefits in the form of reduced RPS compliance 

obligations. (D.19-10-001, at pp. 13, 28.) 
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Figure 3: Costs and Benefits – RECs Used Immediately 

 

59. At times before 2018, the utilities generated more 

renewable energy than needed for RPS compliance. They thus 

banked RECs for the future. (See 2:21-SCE-01:APP390, APP392-

93.)  

60. Some RECs banked between 2011 and 2019 are still 

available to be used for utility customer compliance. (See id.) 

6. Under the Decision, utility customers who 
paid for RECs banked before 2019 and 
who later departed for CCA service do not 
receive any value or benefit for their 
share of those banked RECs when they 
are used for utility customer compliance. 

61. Between 2011 and 2019, as the utilities banked 

numerous RECs, many utility customers departed utilities for 

CCA service. (6:21-CCCA-01:APP1032-33.) For example, 24% of 

SCE customers in 2011 had departed for CCA service by 2022, 

and more have departed since.(Id.) 

2015  
Energy / RECs 

Utility Customers 
Previously-Departed 

CCA Customers 

   
Pay at-market costs in generation rates 

& above-market costs in indifference rates 
Pay above-market costs 

in indifference rates 

Receive reduced compliance obligations 
Receive credit to 
indifference rate 

 



43 
 

62. These “Later-Departed” customers—who as utility 

customers paid for a share of the RECs when they were 

generated and banked before 2019, but who subsequently 

departed utility service—represent an indifference problem. 

Later-Departed customers, along with current utility customers, 

paid for pre-2019 banked RECs in two ways when the RECs were 

generated. They paid Previously-Departed CCA customers for 

their share of the benefits of pre-2019 Banked RECs through 

indifference adjustment rates at the RPS Benchmark. (Those 

Previously-Departed customers were therefore made whole and 

are not owed anything else.) They also paid for their own share of 

the RECs’ costs through generation rates. (6:21-CCCA-

01:APP1029-30; 6:21-CCCA-02:APP1096.)  

63. But when RECs banked before 2019 are used for 

compliance purposes today, only current utility customers realize 

the benefits. (6:21-CCCA-01:APP1029-30; 6:21-CCCA-

02:APP1100.) Later-Departed customers—despite making the 

same payments as utility customers when the RECs were 

generated—do not realize any value. (6:21-CCCA-01:APP1029-30; 

6:21-CCCA-02:APP1099.) The use of the RECs for current utility 

customer compliance does not in any way reduce the Later-
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Departed customers’ compliance obligations. (6:21-CCCA-

02:APP1099.) And D.19-10-001 does not expressly direct that 

Later-Departed customers should receive credit in the 

indifference adjustment when RECs generated and banked before 

2019 are used for current utility customer compliance. (Id.) 

64. Absent such a credit, Later-Departed customers get 

nothing for the share of the pre-2019 banked RECs they paid for. 

(6:21-CCCA-01:APP1029-30.) Instead, Later-Departed customers’ 

past payments for portions of the RECs are subsidizing current 

utility customer compliance. (Id.) Under these circumstances, the 

Commission has effectively shifted the cost of the RECs that 

utility customers use for compliance to Later-Departed 

customers. 

65. Because Later-Departed customers make up a large 

percentage of the customers who paid for the pre-2019 banked 

RECs, their share of the costs of those RECs—and, 

correspondingly, the scale of the subsidy—is significant. (6:21-

CCCA-01:APP1032-33.) For example, Later-Departed customers 

paid 29% of the cost of RECs SCE banked in 2011. (6:21-CCCA-

01:APP1034.) To prevent a subsidy, Later-Departed customers 
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would need to receive a credit worth 29% of the RECs’ benefits 

when the RECs are used. (6:21-CCCA-01:APP1034-35.) 

66. Returning again to the hypothetical windfarm, 

Figure 4 shows a REC generated and banked in 2017 and used 

for current utility customer compliance today. It shows that 

Later-Departed customers made the same payments as current 

utility customers in 2017, when they were also utility customers. 

Today, current utility customers realize the value of the RECs 

through reduced compliance obligations. Later-Departed 

customers do not realize any value. 

Figure 4: REC Banked in 2017 and Used Today 

 

7. The Commission issued conflicting 
interim decisions concerning RECs 
banked before 2019. 

67. The indifference statutes prohibit cost shifts between 

utility and CCA customers. (§§ 366.2(a)(4), 366.2(d)(1), 366.2(g), 
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366.3.) The CCAs, including through CalCCA, repeatedly brought 

the potential cost shift associated with pre-2019 banked RECs to 

the Commission’s attention. (See, e.g., D.23-06-006, Decision 

Addressing Greenhouse Gas-Free Resources, Long-term 

Renewable Transactions, Energy Index Calculations, and Energy 

Service Providers’ Data Access (June 13, 2023) at p. 44; D.24-08-

004, Decision Denying Petition for Modification of Decision 23-06-

006 (Aug. 2, 2024) at pp. 2-3.) The Commission declined to resolve 

the issue.  

68. Initially, the Commission claimed that D.19-10-001 

“provided sufficient direction for treatment of banked RECs.” 

(D.23-06-006, at p. 44.) It stated that the utilities “should apply 

the [RPS Benchmark] for the year in which they use the banked 

REC.” (Id.) 

69. The Commission later clarified that this statement 

did not specifically address RECs banked before 2019. (D.24-08-

004, at p. 5.) The Commission ultimately acknowledged that 

D.19-10-001 did not directly speak to this issue. (D.25-12-027, 

Decision Approving Pacific Gas and Electric Company’s 2026 

Energy Resource Recovery Account Related Forecast Revenue 
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Requirement and 2026 Electric Sales Forecast (Dec. 23, 2025) at 

p. 31.)  

70. Meanwhile, the Commission issued a series of 

inconsistent interim decisions concerning pre-2019 banked RECs. 

71. For example, the Commission’s 2024 and 2025 SCE 

ERRA Forecast Decisions approved SCE’s approach to assign no 

value to pre-2019 banked RECs in the indifference adjustment 

when those RECs are used for utility customer compliance. (D.23-

11-094, Southern California Edison Company’s 2024 Energy 

Resource Recovery Account Forecast (Dec. 1, 2023) at p. 53; D.24-

12-039, Decision Approving Southern California Edison 

Company’s 2025 Energy Resource Recovery Account-Related 

Forecast Revenue Requirement (Dec. 23, 2024) at p. 68.) Thus, in 

SCE’s territory, Later-Departed customers received no value for 

RECs they paid for. 

72. In contrast, in PG&E’s 2024 and 2025 ERRA 

Forecast Decisions, the Commission approved PG&E’s proposal 

to value pre-2019 banked RECs at the current RPS Benchmark, 

and to apply that value to the indifference adjustment vintage 

associated with the year the REC was generated. (D.24-12-038, 

Decision Approving Pacific Gas and Electric Company’s 2025 
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Energy Resource Recovery Account Related Forecast Revenue 

Requirement and 2025 Electric Sales Forecast (Dec. 20, 2024) at 

pp. 17, 68-70; D.23-12-022, Decision Adopting the Electric 

Revenue Requirements and Rates Associated with the 2024 

Energy Resource Recovery Account [etc.] (Dec. 19, 2023) at p. 17; 

6:21-CCCA-01:APP1027-28.) Thus, in PG&E’s territory, Later-

Departed customers received credit for pre-2019 banked RECs in 

past rate cases, eliminating the subsidy for current PG&E 

customers. 

73. None of these decisions offered permanent guidance 

or an evaluation of whether the approved approaches maintained 

indifference. (See, e.g., D.23-11-094, at pp. 53, 60 [describing “an 

interim solution”]; D.24-12-039, at p. 68 [adopting SCE’s proposal 

“for this proceeding”].) The issue remained unresolved. 

8. In the 2026 ERRA Forecast proceeding, 
SCE proposed to give no value to CCA 
customers who paid for a share of RECs 
banked before 2019 when those RECs are 
used to satisfy SCE customers’ compliance 
obligations in 2025 and 2026. 

74. SCE submitted its 2026 ERRA Forecast application 

on May 15, 2025. (1:01:APP0006.) SCE proposed to assign no 
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value to CCA customers for pre-2019 banked RECs used for SCE 

customers’ compliance in 2026. (2:21-SCE-01:APP0392.) 

75. SCE will use pre-2019 banked RECs if needed for its 

customers’ compliance in 2025 and 2026. (5:21-SCE-

05A.2:APP0896.) The exact quantity of RECs SCE intends to use 

is confidential, but CalCCA estimated that SCE’s proposal would 

shift costs to CCA customers. (8:42:APP1801.) 

76. CalCCA argued extensively to the Commission that 

SCE’s proposal caused a cost shift and violated the indifference 

statutes. (See, e.g., 6:24:APP1162-81; 7:34:APP1529-32.) CalCCA 

explained that Later-Departed customers had paid for a portion 

of the pre-2019 banked RECs, and SCE’s proposal denied Later-

Departed customers value or benefit for those RECs when SCE 

uses them for its customers’ RPS compliance. (6:24:APP1179.)  

77. As an alternative, CalCCA proposed that SCE value 

Later-Departed customers’ share of pre-2019 banked RECs used 

for utility customer compliance at the current RPS Benchmark. 

(6:24:APP1170-80.) The RPS Benchmark reflects the current 

market value of a REC used for compliance purposes (D.19-10-

001, at pp. 13, 28)—i.e., the cost SCE customers avoid when SCE 

uses a pre-2019 banked REC. CalCCA proposed applying that 
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value as a credit in the indifference adjustment to the vintage for 

the year the REC was generated. (6:24:APP1170-73.) Doing so, 

CalCCA explained, would eliminate the cost shift. (Id.) 

9. The Commission declined to address 
whether SCE’s proposal to assign no value 
to RECs banked before 2019 violated 
statutory indifference mandates. Instead, 
it adopted SCE’s proposal as an interim 
measure but stranded RECs used in 2025. 

78. The Commission issued its Decision on December 19, 

2025. The Decision does not evaluate whether SCE’s pre-2019 

banked REC proposal maintains indifference, calling that 

question “ripe for consideration in a [separate] rulemaking.” 

(8:40:APP1733.) For now, the Commission determined only that 

SCE’s proposal is “a reasonable interpretation of existing 

Commission guidance” and a ”reasonable interim methodology” 

(8:40:APP1684, APP1738.) The Decision thus directs SCE to 

assign no value to pre-2019 banked RECs used for utility 

compliance in 2025 and 2026. (8:40:APP1734, APP1738.) 

79. While awaiting a subsequent rulemaking, the 

Decision directs SCE to track pre-2019 banked RECs it uses for 

its customers’ compliance in 2026, so that the Commission may 
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correct errors it later identifies concerning those RECs. 

(8:40:APP1684-85, APP1743-44.) 

80. The Decision does not order SCE to track its use of 

pre-2019 banked RECs in 2025. For those RECs, the Decision is 

final: “SCE’s proposal to value Pre-2019 Banked RECs used for 

[SCE’s] customer compliance in 2025 at $0 is a reasonable 

application of existing Commission guidance and will not be 

revisited.” (8:40:APP1685.) 

 81. CalCCA sought rehearing of the Decision as 

described below, following the discussion of the Commission’s 

error related to Resource Adequacy (“RA”). 

C. The Commission implemented unlawful 
retroactive ratemaking related to the method 
for calculating the 2025 RA Benchmark. 

1. After shifts in the market for RA 
benefitted CCA customers, the 
Commission held an expedited proceeding 
to revise the methodology for calculating 
the RA Benchmark. 

82. RA refers to the requirement that utilities have 

sufficient resources available to ensure reliable electricity service, 

both locally and system-wide. (§ 380.) The RA Benchmark  

reflects the estimated value of energy capacity that can be used 

to satisfy RA requirements. (D.25-12-027, at p. 17.)  
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 83. For many years, the indifference adjustment and the 

method used to calculate it worked out largely in utility 

customers’ favor. That is, procurement costs generally exceeded 

portfolio value, and so CCA customers paid higher indifference 

adjustments on their bills.   

84. In 2024 and 2025, however, market conditions 

changed. Uncertainty caused by recent regulatory changes, and 

supply chain and other challenges in developing new resources, 

created scarcity in the market for system-wide RA (Request for 

Judicial Notice (“RJN”) Exhibit 1 (Energy Division Staff Report of 

the 2024-2025 Resource Adequacy Market Price Benchmark (Feb. 

26, 2025)) at p. 9), and prices for those assets increased. (Id. at p. 

6.) As a result, the market value of the utilities’ generation 

portfolios increased relative to utilities’ procurement costs. (Id.) 

And, at least for some CCA customers, the indifference 

adjustment shifted from a charge to a credit on their bills. (Id.) 

 85. With their own customers facing higher rates, and 

with some CCA customers seeing credits on their bills , the 

utilities asserted that the RA Benchmark was causing a cost shift 

and called for changes to its calculation methodology. (D.24-12-

039, at pp. 9-10.) 
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86. The Commission has acknowledged that an 

indifference adjustment credit on CCA customers’ bills does not 

necessarily suggest a cost shift between CCA customers and 

utility customers. Rather, it can accurately reflect resource costs 

and values. (D.18-10-019, at p. 155.)  

87. Nevertheless, in February 2025, the Commission 

opened proceeding R.25-02-005, in part to modify the RA 

methodology the utilities had criticized. (D.25-06-049, at p. 8.) 

The Commission expedited the proceeding so that updated rates 

could be implemented as quickly as possible. (Id. at p. 17.)  

88. The proceeding centered on a Commission staff 

report that included various proposals for changing the 

methodology for calculating the RA Benchmark. (RJN, Ex. 1.) 

The staff report focused on the reduced volume of system-wide 

RA transactions included in the calculation of the 2025 

Benchmark compared to previous years. Commission staff 

reasoned that a smaller volume of transactions could result in 

individual transactions having outsized influence on the 

Benchmark, which could make the ultimate indifference 

adjustment subject to manipulation. (Id. at pp. 5-6, 9.) However, 

the staff report did not include evidence of any such manipulation 
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occurring or evidence that the existing benchmark was actually 

inaccurate.9 

89. Rather, the staff report speculated about whether 

certain factors could conceivably lead to the calculation 

methodology being inaccurate. (Id. at p. 5 [speculating, without 

citing any supporting evidence, that certain transactions “may be 

driven by market power”] (emphasis added); id. at p. 7 [observing 

that certain types of transactions “may not reflect genuine 

market prices”] (emphasis added).) Indeed, the staff report 

pointed out that normal market forces may have been responsible 

for the increased value of RA resources in recent years. (Id. at p. 

9.)  

2. The Commission adopted a new 
methodology for calculating the RA 
Benchmark and directed that it be applied 
retroactively to rates already being 
collected under the old methodology. 

90. On June 27, 2025, the Commission issued Decision 

25-06-049, Decision Adopting Changes to the Calculation of the 

Resource Adequacy Market Price Benchmark (“RA Decision”). 

 
9 Because the RA Benchmark is a component of the indifference 
adjustment, an inaccurate Benchmark could lead to a cost shift. 
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The RA Decision adopted the staff report’s proposals for changing 

the methodology used to calculate the RA Benchmark. (D.25-06-

049, at pp. 31-33.)  

91. Significantly, the RA Decision directed that the new 

methodology should be applied in the utilities’ upcoming 2026 

ERRA Forecast proceedings—including the proceeding 

underlying the present Petition—to the calculation of the 2025 

indifference adjustment. (Id. at pp. 29-30.)  

92. The 2026 ERRA Forecast proceeding would true-up 

the 2025 rates, which were already being collected based on the 

2025 forecasts approved earlier in the year based on the then-

existing methodology. The RA Decision, however, changed the 

methodology for those 2025 rates mid-stream, requiring them to 

be trued-up not against a set of figures that would be determined 

in the same way as the adopted forecasts had been, but rather 

against a different set of figures entirely. (See id.) 

93. The Commission stated that this retroactive 

application of the new RA methodology was necessary to comply 

with the statutory requirement that the Commission ensure 

ratepayer indifference. (Id.) But the Commission did not cite any 

concrete evidence that the 2025 transactions did not actually 



56 
 

reflect market conditions, and thus that the old methodology did 

not actually result in ratepayer indifference in 2025. 

3. CalCCA filed a petition for review of the 
RA Decision on grounds including that it 
violated the rule against retroactive 
ratemaking. 

94. CalCCA applied for rehearing of the RA Decision. 

The Commission denied that application in October of 2025. 

(D.25-10-061, Order Denying Rehearing of Decision 25-06-049 

(Oct. 31, 2025).) 

95. CalCCA then filed a Petition for Writ of Review of 

D.25-06-049 and D.25-10-061 on December 1, 2025, asking this 

Court to review and set aside the RA Decision. (Cal. Community 

Choice Assn. v. P.U.C., et al., Third District Court of Appeal, Case 

No. C105174 (“RA Petition”).)  

96. CalCCA’s RA Petition argues that retroactive 

application of the new methodology for calculating the RA 

Benchmark to 2025 rates violates the rule against retroactive 

ratemaking. The rule, set out in section 728, reflects a 

foundational policy choice: to ensure the reliability and stability 

of rates, the Commission may not alter rates that have already 

been approved and collected, but rather is limited to prospective 
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action. By applying the new RA methodology to rates that were 

already being collected in 2025 under a previously approved 

methodology, the Commission engaged in unlawful retroactive 

ratemaking. 

97. The RA Petition also shows that the Commission's 

decision to apply the new RA methodology retroactively to 2025 

rates was not supported by adequate findings or substantial 

evidence and constituted an abuse of discretion. The Commission 

premised its decision to retroactively apply the new methodology 

on the idea that the prior methodology would have produced 

inaccurate results and thus failed to ensure ratepayer 

indifference. But the Commission did not include any finding that 

the prior methodology actually produced inaccurate results for 

2025, and no concrete evidence in the record established such 

inaccuracies. In light of the statutory requirement to ensure 

actual indifference, the Commission’s decision to retroactively 

impose hundreds of millions of dollars in additional costs on CCA 

customers without evidence of actual inaccuracies in the prior 

method was an abuse of discretion.  

98. This Court denied the RA Petition on June 25, 2026. 

CalCCA subsequently petitioned the Supreme Court for review. 
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(Cal. Community Choice Assn. v. P.U.C., Case No. S297373.) As 

of this filing, the petition for review is pending before the 

Supreme Court.10  

4. In this Decision, the Commission 
implemented the unlawful retroactive 
ratemaking it ordered in the RA decision, 
approving SCE’s retroactive application 
of the new RA Benchmark methodology to 
true up 2025 rates.  

99. The RA Decision directed Commission staff to 

calculate the 2025 Final RA Benchmarks using the new 

methodology. (D.25-06-049, at pp. 29-30.)  

100. SCE used the new RA Benchmark, calculated under 

the new methodology, to true up the 2025 forecast indifference 

adjustment rates (6:25:APP1234-38; 8:40:APP1687-88)—even 

though those rates had been set and were already being collected 

under the prior methodology.  

101. CalCCA objected that the RA Decision was invalid for 

the reasons later presented in its RA Petition. CalCCA further 

explained that any decision approving SCE’s application of the 

 
10 See footnote 1, supra, regarding CalCCA’s anticipated request 
that the Court sequence its decision on section II of the Argument 
here to follow resolution of the RA Petition. 
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new RA methodology to true up 2025 rates would implement and 

perpetuate unlawful retroactive ratemaking. (6:24:APP1181-99; 

7:34:APP1532.) 

102. Despite CalCCA’s warnings, in this Decision, the 

Commission carried out the RA Decision’s unlawful directive to 

apply the new RA methodology retroactively by approving 

PG&E’s proposed rates calculated using the new RA 

methodology.11 (8:40:APP1687-88, APP1694-97.) 

D. CalCCA filed an application for rehearing of 
the 2026 ERRA Forecast Decision to show that 
the Commission’s decisions to apply zero value 
to RECs banked before 2019 and to implement 
retroactive ratemaking are unlawful. 

103. The Commission’s Decision in SCE’s 2026 ERRA 

Forecast proceeding both (1) approves SCE’s proposal to assign 

zero value to RECs banked before 2019 and (2) implements the 

 
11 The Decision implied that CalCCA thought its arguments 
related to the new RA methodology were “moot” because its 
application for rehearing of D.25-06-049 had been denied. 
(8:40:APP1697.) CalCCA’s statements concerning mootness, 
however, concerned only the actions CalCCA suggested the 
Commission should take if its application for rehearing were 
granted. (6:27:APP1258.) CalCCA continued to assert that D.25-
06-049 was unlawful and that implementing it would also be 
unlawful. (7:34:APP1532.) 
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new RA methodology and retroactively applies it. (8:40:APP1735-

38.) 

104. The new RA methodology, together with the pre-2019 

banked REC methodology and other changes approved in the 

Decision, sharply increased CCA customers’ indifference 

adjustment rates. For example, for some CCA customers, 

indifference rates increased over 350% from the prior year. 

(7:34:APP1526.)  

105. In dollars, these increases are significant. For an 

average CCA customer in Palmdale, for example, the Decision 

was forecast to increase their electricity bills more than $24 per 

month, or $288 total in 2026. (7:34:APP1527.)  

106. On January 12, 2026, CalCCA applied for rehearing 

of the Decision. (8:42:APP1753.) CalCCA argued that the 

Decision’s treatment of pre-2019 banked RECs caused an 

impermissible cost shift and violated the indifference statutes. 

(8:42:APP1787.) It further argued that, by failing to evaluate 

whether its approach to pre-2019 banked RECs violated 

indifference, the Decision was arbitrary and not supported by 

adequate findings. (8:42:APP1796-1800.) Finally, CalCCA argued 

that the Decision was invalid and void because it implemented 
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the unlawful retroactive ratemaking ordered in the RA Decision. 

(8:42:APP1775-79.)  

  107. As of this writing, the Commission has not acted on 

CalCCA’s application for rehearing. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner CalCCA respectfully asks this 

Court to grant relief, as follows: 

1. Issue a writ of review to determine the lawfulness of 

D.25-12-028; 

2. Direct the Commission to certify its record in the 

subject proceeding to this Court; 

3. Enter judgment setting aside D.25-12-028, and 

remand with instructions to: 

 a. Evaluate whether the proposed methods for 

valuing pre-2019 banked RECs ensure indifference and make 

appropriate findings; 

 b. Ensure Later-Departed CCA customers receive 

benefit from or credit for pre-2019 banked RECs when those 

RECs are used for SCE customer compliance; 
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 c. Direct SCE to apply the methodology for 

calculating the RA Benchmark in place before D.25-06-049 in 

trueing up 2025 rates; and 

 d. Correct any over- or under-collections resulting 

from the Commission’s errors. 

4. Grant such other relief as the Court may deem just 

and proper. 

DATED:  July 17, 2026 SHUTE, MIHALY & 
WEINBERGER LLP 

 
 
 
 By: 

 
 

 AARON M. STANTON 
SHANTHI M. CHACKALACKAL 
 

 Attorneys for California 
Community Choice Association 
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VERIFICATION ON BEHALF OF CALIFORNIA 
COMMUNITY CHOICE ASSOCIATION 

I, Elizabeth Vaughan, declare as follows: 

I am Chief Executive Officer of Petitioner CalCCA, and I 

make this verification on behalf of Petitioner. I have read the 

foregoing Petition for Writ of Review and know its contents, and 

the facts therein stated are true to my own knowledge, except as 

to those matters stated on information and belief; as to those 

matters, I believe them to be true. 

I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true and correct. 

Executed on July 16, 2026, at Gytheio, Greece. 

      

     __________________________ 
      Elizabeth Vaughan 

Chief Executive Officer 
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MEMORANDUM OF POINTS AND AUTHORITIES 

STANDARD OF REVIEW 

Any party aggrieved by a Commission decision may 

petition for a writ of review in the Court of Appeal. (§ 1756(a).) A 

court ordinarily has no discretion to deny a timely-filed petition if 

it appears that the petition may be meritorious, because review 

by extraordinary writ is the exclusive means of judicial review of 

Commission decisions. (PG&E Corp. v. P.U.C. (2004) 118 

Cal.App.4th 1174, 1193; § 1759.) 

Section 1757 establishes the scope of review in this 

ratesetting matter. As relevant here, the Court must set aside a 

Commission decision on appeal if (1) the Commission has “acted 

without, or in excess of, its powers or jurisdiction;” (2) the 

Commission “has not proceeded in the manner required by law;” 

(3) the decision “is not supported by the findings;” or (4) the 

decision was “an abuse of discretion.” (§ 1757(a)(1)-(3), (5).) In 

addition to procedural errors, an agency’s failure to apply the 

correct substantive legal standard results in a failure to proceed 

in the manner required by law. (City of Marina v. Bd. of Trustees 

of Cal. State Univ. (2006) 39 Cal.4th 341, 355, 365-66 [agency’s 

incorrect determination that the California Environmental 
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Quality Act required guarantees for mitigation to be considered 

“feasible” constituted failure to proceed in the manner required 

by law].) 

The Commission receives no special deference for its 

interpretations of the Public Utilities Code. (Center for Biological 

Diversity, Inc. v. P.U.C. (2025) 18 Cal.5th 293, 304, 306.) Where 

the agency’s interpretation of “the meaning and legal effect of a 

statute” is at issue, the reviewing court must apply its 

“independent judgment de novo to the merits of the legal issue 

before it.” (Id. at p. 305, quoting Yamaha Corp. of America v. 

State Bd. of Equalization (1998) 19 Cal.4th 1, 7, 8 (“Yamaha”).) 

“[A] court does not defer to the agency’s view of whether [an 

agency regulation] lies within the scope of the lawmaking 

authority delegated by the Legislature.” (Id. at pp. 305-06.) 

Moreover, agency interpretations warrant no deference where the 

agency has issued inconsistent interpretations over time. 

(Yamaha, 19 Cal.4th at p. 13.) 

Here, the Decision is not entitled to deference. The 

statutory interpretation question at issue—whether the 

Decision’s treatment of banked RECs maintains statutory 

indifference—concerns whether the Commission has acted within 
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the scope of its authority. Moreover, because the Decision 

declined to evaluate this question on the merits, the Commission 

has not offered any interpretation to which the Court can defer. 

Finally, to the extent that the Commission approved past 

proposals for the treatment of pre-2019 banked RECs, those 

proposals were inconsistent. (Compare D.23-11-094, at p. 53 and 

D.24-12-039, at p. 68 [approving proposal to assign zero value to 

pre-2019 banked RECs], with D.24-12-038, at pp. 17, 68-70 and 

D.23-12-022, at p. 17 [approving proposal to value pre-2019 

banked RECs at current RPS Benchmark].) Such conflicting 

positions are not entitled to deference. 

ARGUMENT 

I. The Decision to assign Later-Departed CCA 
customers zero value for RECs banked before 2019 
when they are used to satisfy current utility 
customer compliance obligations fails to ensure 
customer indifference and conflicts with prior 
Commission guidance regarding the use of RECs. 

Before 2019, customers who would later depart utility 

service for CCAs paid for RECs that SCE is now using to satisfy 

its own customers’ current RPS compliance obligations—

obligations that SCE’s current customers would otherwise be 

required to meet absent the pre-2019 RECs. Under the SCE 
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proposal approved by the Decision, SCE’s current customers 

receive the entire value of those RECs. The Later-Departed CCA 

customers who paid a substantial share of the cost do not receive, 

and have never received, any value or benefit for their payments. 

As explained below, the Decision’s cost shift from current 

SCE customers to Later-Departed CCA customers violates the 

indifference statutes. Section 366.2(g) requires the Commission to 

reduce CCA customers’ indifference charges by the value of 

benefits that remain with utility customers, and sections 365.2, 

366.2(a)(4), 366.2(d)(1), and 366.3 forbid cost shifts between the 

two groups. To maintain indifference, the Commission must 

provide value to Later-Departed customers for the portion of the 

banked RECs they paid for when those RECs are used for current 

utility customers’ RPS compliance. Commission guidance 

supports this analysis. 

The Decision approves SCE’s proposal as “reasonable” 

without evaluating whether it maintains indifference. By skirting 

a question it had a mandatory duty to answer, the Commission 

also abused its discretion and rendered the Decision unsupported 

by findings on a material issue. 
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A. The Commission’s failure to credit Later-
Departed CCA customers for the value of 
banked RECs they paid for, and for which they 
never received any benefit, violates the 
indifference statutes. 

1. The indifference statutes prohibit cost-
shifting between CCA and utility 
customers. 

The statute governing the formation and implementation of 

CCAs prohibits cost-shifting between CCA customers and utility 

customers. The Legislature’s express intent in enacting section 

366.2 was “to prevent any shifting of recoverable costs between 

customers.” (§ 366.2(d)(1).) Thus, the Legislature commanded 

that the creation of a CCA “shall not result in a shifting of costs 

between the customers of the [CCA] and the [utility’s] … 

customers.” (§366.2(a)(4); see also §§ 366.3, 365.212 [also 

prohibiting cost shifting].) 

The prohibition on cost-shifting requires equitable 

treatment for both CCA and utility customers. For example, 

section 366.2 prohibits cost shifts “between” utility and CCA 

customers. (§§ 366.2(a)(4), 366.2(d)(1)) [showing that the 

prohibition is reciprocal].) Similarly, in addition to protecting 

 
12 Section 365.2 concerns load-serving entities other than CCAs. 
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utility customers from cost shifts, section 366.3 directs the 

Commission to ensure that CCA customers “do[ ] not experience 

any cost increases” from costs that are not attributable to them.  

2. The indifference statutes require that 
CCA customers receive the value of 
benefits they paid for that are used by 
utility customers. 

To prevent cost-shifting, the Legislature directed the 

Commission to enact a cost-recovery mechanism with specific 

features. Section 366.2(f) requires CCA customers to reimburse 

the utility for the net costs of power the utility procured on their 

behalf before they departed for CCA service. The indifference 

adjustment implements this directive. (8:42:APP1760.)  

 At the same time, section 366.2(g) also directs that CCA 

customers must be compensated for the value of any benefits of 

resources, procured on their behalf, that remain with utility 

customers. (§ 366.2(g).) When CCA customers paid for a resource 

that benefits utility customers, CCA customers may either 

receive a share of that resource’s benefits, or they may receive an 

equivalent credit against their indifference adjustment rates. 

(Id.) This requirement prevents CCA customers from subsidizing 

utility customers. 
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The indifference statutes are mandatory. (D.20-01-030, at 

p. 12 [“Sections 365.2, 366.2(a)(4), 366.2(d) and 366.3 require us 

to prevent any cost shifting”]; D.25-06-049, at p. 2.) The 

Commission must ensure indifference between CCA and utility 

customers. (Id.; Cal. Community Choice Assn. v. P.U.C. (2024) 

103 Cal.App.5th 845, 858-59.) 

The Commission has implemented these statutes to 

prevent cost shifts from RECs. The Commission concluded that 

RECs have value related to their RPS eligibility, and this value 

remains with utility customers. (D.11-12-018, at p. 17.) Further, 

the Commission has found that utility customers realize RECs’ 

value when the RECs are used for compliance purposes. (D.19-10-

001, at pp. 27-30, 49.) CCA customers shared in the RECs’ 

procurement costs. (8:42:APP1787, APP1790.) Thus, to ensure 

CCA customers receive value for RECs they paid for when the 

RECs are used for utility customers’ compliance, the Commission 

applies a credit to the indifference adjustment at the RPS 

Benchmark. (D.19-10-001, at pp. 27-30, 49; see also D.25-06-049, 

at p. 4 [CCA customers are “entitled to any residual procurement 

benefits enjoyed by the incumbent [utility] attributable to the 

[CCA] customer”]; § 366.2(g).).) 
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The Commission directed that these methods should apply 

to RECs generated beginning January 1, 2019. (D.19-10-001, at p. 

47.) But nothing in prior Commission decisions suggests that the 

principles underlying these methods do not apply equally to 

RECs banked before January 1, 2019. 

CalCCA and others have repeatedly asked the Commission 

to permanently resolve how to treat pre-2019 banked RECs. 

(D.23-06-006, at p. 44; D.24-08-004, at pp. 2-3.) It has thus far 

declined to do so. (D.24-08-004, at p. 5 [deferring decision].) The 

solutions the Commission has offered have been inconsistent and, 

in any event, have been only interim measures. (D.23-11-094, at 

pp. 53, 60 [adopting SCE’s proposal to assign zero value to pre-

2019 banked RECs in the indifference adjustment as “an interim 

solution”];13 D.24-12-039, at p. 68 [adopting SCE’s proposal “for 

this proceeding”]; 6:21-CCCA-01:APP1027-28 [describing PG&E’s 

proposal to credit CCA customers for pre-2019 banked RECs at 

 
13 In D.23-11-094, the Commission said it “ha[d] not, to this date, 
found that SCE’s … customers owe additional credits to [CCA] 
customers when SCE uses RECs banked in or before 2018.” 
(D.23-11-094, at p. 53.) This statement confirmed the 
Commission had not directly resolved how to treat pre-2019 
banked RECs. It did not permanently reject providing credits to 
CCA customers for pre-2019 banked RECs. 
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the RPS Benchmark]; D.24-12-038, at pp. 17, 68-70 [adopting 

PG&E’s proposal]; D.23-12-022, at p. 17 [same].) None of these 

decisions analyzed whether the Commission’s treatment of pre-

2019 banked RECs ensured indifference. 

The indifference statutes require Later-Departed CCA 

customers to receive value for the share of pre-2019 banked RECs 

they paid for. Nothing in Commission guidance suggests—or 

could suggest—otherwise. (See Carmel Valley Fire Protection 

Dist. v. State (2001) 25 Cal.4th 287, 299-300 [a regulation may 

not contradict a statute].) 

3. Later-Departed CCA customers paid for 
their portion of RECs banked before 2019; 
the Decision’s failure to credit them for 
the benefits of those RECs results in a cost 
shift benefiting SCE customers.  

The Decision provides no value in the indifference 

adjustment for RECs banked before 2019 when they are used for 

current SCE customers’ RPS compliance. In other words, even 

though Later-Departed CCA customers paid for a share of the 

costs of pre-2019 banked RECs, the Decision allows SCE 

customers to realize nearly all of the RPS compliance benefits. 

Later-Departed customers receive no benefit or value. In 

approving this scheme, the Decision unlawfully shifts the costs of 



 

73 
 

SCE customers’ RPS compliance to Later-Departed CCA 

customers. 

The value of a REC is realized when the REC is used for 

compliance purposes. (D.19-10-001, at p. 49 [“RECs have value to 

the [utility] when they use the RECs.”].) That value is equal to 

the compliance costs that SCE avoids by using the banked RECs. 

(See D.11-12-018, at p. 24.) For example, if SCE did not use a 

banked REC for compliance purposes, it would need an 

alternative, such as procuring a new REC on the market to fulfill 

its RPS obligations. The cost of the new REC would be 

approximately the current RPS Benchmark, which reflects the 

RECs’ compliance value. (D.19-10-001, at p. 7.) The Commission 

recognized this value in D.19-10-001, when it required that any 

REC banked after January 1, 2019 and used for utility 

compliance in a subsequent year be valued for indifference 

purposes at the RPS Benchmark—i.e., the utility’s avoided cost—

for that subsequent year. (D.19-10-001, at pp. 27-30.) 

But RECs have value when used for compliance purposes 

regardless of when they were generated and banked. That is, 

SCE’s avoided compliance cost is the same, regardless of whether 

the REC SCE uses was banked in 2013 or 2023. Either way, 
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current utility customers receive value because the REC satisfies 

a compliance obligation that they would be paying for—at the 

same current market price—if not for the use of the REC. 

Current SCE customers, however, are not the only ones 

who paid for RECs banked before 2019. Current SCE customers 

paid for only a portion of those RECs. (6:21-CCCA-01:APP1029-

35.) The remainder of the RECs were paid for by “Later-

Departed” customers who were SCE customers when the RECs 

were banked, but who subsequently departed for CCA service. 

(Id.) Because CCA service has expanded significantly since 2019, 

Later-Departed customers’ shares of SCE’s pre-2019 banked 

RECs are significant. (Id.) For example, 24% of SCE customers in 

2011 had departed for CCAs by 2022, and more have departed 

since. (6:21-CCCA-01:APP1032-33.) Later-Departed customers 

thus paid for more than 24% of the costs of RECs generated in 

2011. (6:21-CCCA-01:APP1034.)    

Under the Decision, Later-Departed customers receive no 

value when the pre-2019 banked RECs they paid for are used for 

SCE customer compliance. (6:21-CCCA-01:APP1029-30; 6:21-

CCCA-02:APP1099.) These RECs do not satisfy any compliance 

obligation of Later-Departed CCA customers when used by 
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SCE.14 (Id.) Nor do Later-Departed CCA customers receive any 

credit against their indifference adjustment payments. (Id.) 

Instead, SCE customers receive all of the value from use of the 

RECs, despite paying for only a share of the costs of those RECs. 

The Commission’s decision to assign Later-Departed 

customers no value for the pre-2019 banked RECs that they paid 

for violates the indifference statutes. Under section 366.2(g), the 

Commission “shall” reduce CCA customers’ indifference 

payments for resources procured on their behalf “by the value of 

any benefits that remain with [utility] customers, unless the 

[CCA customers] are allocated a fair and equitable share of those 

benefits.” The Decision violates section 366.2(g) because (1) 

Later-Departed customers paid for the pre-2019 banked RECs, 

(2) the benefits of the RECs remain with utility customers, and 

(3) the Decision gives Later-Departed customers neither value 

nor a share of the benefits.15 

 
14 CCAs are responsible for their own customers’ RPS compliance 
obligations. (§§ 399.15(a), 399.13(a)(3), 399.13(b) [setting out 
compliance requirements for “retail sellers”]; § 399.12(j) [CCAs 
are retail sellers].) 
15 The Decision could have provided a credit in the indifference 
adjustment to Later-Departed customers for their share of the 
(footnote continued on next page) 
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The Decision also results in a prohibited cost shift. Under 

the Decision, because both current SCE customers and Later-

Departed customers previously paid for a share of the pre-2019 

banked RECs’ costs, but only current SCE customers realize the 

RECs’ RPS compliance value, Later-Departed customers’ 

payments are subsidizing current SCE customers’ RPS 

compliance. This unwarranted subsidy violates the statutory 

prohibition of cost shifts between CCA and utility customers. (See 

§§ 366.2(a)(4), 366.2 (d)(1), 366.3.) 

In so violating the indifference statutes, the Commission 

exceeded its statutory authority and failed to proceed in the 

manner required by law. (See § 1757(a)(1)-(2); City of Marina, 39 

Cal.4th at pp. 355, 365-66 [by applying an incorrect legal 

standard, the agency did not proceed as required by law].)   

 
RECs, as CalCCA proposed. (6:24:APP1170-80.) SCE argued 
before the Commission that CalCCA’s proposal would result in 
SCE customers double-paying for RECs, because SCE customers 
had already paid a credit for the RECs to Previously-Departed 
CCA customers when the RECs were banked. (6:25:APP1224.) 
But current SCE customers did not pay for Later-Departed 
Customers’ share of the RECs in the year they were banked. 
Under CalCCA’s proposal, the credit would have addressed only 
that latter portion of the REC. (6:24:APP1170-80.) 
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B. The Commission’s failure to evaluate whether 
SCE’s proposal violates indifference constitutes 
an abuse of discretion and means the Decision 
is not supported by adequate findings. 

The Decision to assign zero value to CCA customers for pre-

2019 banked RECs did not rely on an analysis of whether that 

approach upheld statutory indifference principles. Rather, the 

Commission punted the question to a later rulemaking 

proceeding. (8:40:APP1733.) Instead, the Commission found 

SCE’s proposal to be “a reasonable interpretation of existing 

Commission guidance” and a “reasonable interim methodology.”16 

(8:40:APP1684, APP1738.) 

The Commission’s failure to evaluate the merits of SCE’s 

proposal for pre-2019 banked RECs itself constitutes reversible 

error on two grounds: it represents an abuse of discretion and 

resulted in a Decision that is not supported by adequate findings. 

Where the Commission has a mandatory duty to ensure 

that rates meet a certain standard, it abuses its discretion by 

failing to consider whether rates satisfy that standard. (See 

Securus Technologies LLC, v. P.U.C. (2023) 88 Cal.App.5th 787, 

 
16 For RECs used in 2025, however, the Decision is permanent in 
its effect. (See § I.C, below.) 



 

78 
 

803 (citation omitted) [under the abuse of discretion standard, 

“the court must ensure that an agency has adequately considered 

all relevant factors, and has demonstrated a rational connection 

between those factors, the choice made, and the purposes of the 

enabling statute.”].) For example, in City and County of San 

Francisco v. Public Utilities Commission, the Commission erred 

in “refusing to consider the merits” of an alternative approach for 

addressing certain tax expenses where it had a duty to ensure 

that rates were just and reasonable. (6 Cal.3d 119, 126, 129-30.) 

In that case, the Commission concluded that due process required 

basing rates on the utility’s actual tax expenses, which were 

unreasonable in light of available alternatives. (Id. at pp. 126, 

127.) Because the Commission was obliged to prevent 

unreasonable rates, the Court held that the “commission abused 

its discretion in expressly refusing to consider” alternatives. (Id. 

at p. 129; see also U.S. Steel Corp. v. P.U.C. (1981) 29 Cal.3d 603, 

608-10 [Commission erred in failing to consider economic effects 

of rates on shippers where statute required the commission to 

“give due consideration to” such effects]; City of Los Angeles v. 

P.U.C. (1975) 15 Cal.3d 680, 684, 704 [Commission erred by 

failing to consider alternative lawful approaches to certain tax 
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deductions despite its “mandatory” obligation to ensure just and 

reasonable rates]; N. Cal. Power Agency v. P.U.C. (1971) 5 Cal.3d 

370, 376-79 [Commission erred by failing to evaluate antitrust 

implications of its decision where it had a duty to ensure its 

decision supported the public interest, including the public 

interest in competition].) 

Here, the Commission has a mandatory duty to ensure that 

its rates ensure indifference between utility and CCA customers. 

The statutes requiring indifference use mandatory language. (§ 

366.2(a)(4) [“The implementation of a [CCA] shall not result in a 

shifting of costs….”]; § 366.2(g) [CCA customers’ indifference 

payments “shall be reduced by the value of any benefits that 

remain with [utility] customers…”]; § 366.3 [Utility customers 

“shall not experience any cost increase…;” “[t]he commission 

shall also ensure that departing load does not experience any cost 

increases….”].) The Commission itself has recognized that 

ensuring indifference is mandatory. (D.25-06-049, at p. 2 [“The 

Commission is statutorily mandated to ensure that the 

movement of customers from [utilities to CCAs] does not shift 

costs.”]; see also id. at pp. 5, 11, 12, 17, 29 [referencing the 

indifference “mandate”]; see also D.20-01-030, Order Modifying 
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Decision 18-10-019 and Denying Rehearing of the Decision, As 

Modified (Jan. 21, 2020) at pp. 4-5 [referencing “our statutory 

duty” to prevent cost shifting].) Likewise, the only court to 

consider the indifference statutes held that their plain language 

“charges the Commission with ensuring that [CCA expansion] … 

will not result in cost shifting between CCA and non-CCA 

customers.” (Cal. Community Choice Assn., 103 Cal.App.5th at p. 

858.)       

The Commission’s mandatory duty to ensure that rates 

maintained indifference required the Commission to consider 

whether SCE’s approach to pre-2019 banked RECs violated 

indifference. But the Commission declined to consider this 

question. Instead, it punted the issue to a later rulemaking and 

determined that SCE’s proposal was a reasonable interpretation 

of existing Commission guidance. (8:40:APP1684, APP1738.) But 

no existing Commission decisions evaluated whether assigning 

zero value to pre-2019 banked RECs maintained indifference. 

The Decision thus entirely failed to consider the merits of SCE’s 

proposal. By failing to consider indifference, the Commission 

failed to consider a factor relevant to—and, indeed, required in—
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its decision under the governing statute. It thus abused its 

discretion.  

Relatedly, the Commission’s failure to consider whether 

SCE’s approach ensured indifference resulted in a Decision that 

is not supported by adequate findings. Section 1705 requires the 

Commission’s decisions to “contain, separately stated, findings of 

fact and conclusions of law… on all issues material to the order or 

decision.” (§ 1705; Cal. Manufacturers Assn. v. P.U.C. (1979) 24 

Cal.3d 251, 258.) “Every issue that must be resolved to reach 

[the] ultimate finding is material to the order or decision, and 

findings are required of the basic facts upon which the ultimate 

finding is based.” (Greyhound Lines, Inc. v. P.U.C. (1967) 65 

Cal.2d 811, 813.) 

Where the Commission has an obligation to consider a 

particular factor in executing a mandatory duty, that factor is 

necessarily “material” to the decision, and the Commission must 

make a finding on that issue. For example, in United States Steel 

Corporation v. Public Utilities Commission, the Court held that 

the economic effects of certain rates on shippers was “material” to 

the Commission’s decision because a statute required the 

Commission to consider such economic factors in establishing 
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rates. (29 Cal.3d at pp. 608-10.) Similarly, in Northern California 

Power Agency v. Public Utilities Commission, the Court held that 

the Commission erred by failing to make a finding concerning the 

antitrust implications of its decision where the Commission had a 

duty to consider those implications. (5 Cal.3d 370, 377, 379, 380-

81 [“[T]here are no findings of fact which could possibly be 

construed as dealing with antitrust considerations.”].) 

Here, as explained above, the Commission has a mandatory 

duty to consider whether its rates ensure indifference. The 

treatment of pre-2019 banked RECs is a component of rates. 

Whether SCE’s treatment of pre-2019 banked RECs maintains 

indifference is thus material to the Decision. 

The Commission, however, did not make any finding as to 

whether SCE’s proposal to assign zero value to pre-2019 banked 

RECs ensures indifference. The Commission’s findings instead 

stated that the Commission previously approved similar 

proposals on an interim basis (8:40:APP1734), and contained the 

bare conclusion that SCE’s approach was “a reasonable interim 

methodology” (8:40:APP1738), with no analysis of whether it 

ensured indifference. As in Northern California Power Agency, 

the total absence of any substantive analysis of indifference 
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means the Decision’s findings cannot be construed as dealing 

with indifference. Because the issue of whether SCE’s proposal 

maintained indifference was material to the Decision, and the 

Commission made no finding addressing that issue, the Decision 

is not supported by the findings. 

C. The Decision’s requirement to track credits 
used in 2026 strands credits used in 2025 and 
does not fix the violation of the indifference 
statutes. 

After calling for a separate rulemaking concerning the 

valuation of pre-2019 banked RECs, the Decision orders SCE to 

track how it uses pre-2019 banked RECs for compliance in 2026. 

(8:40:APP1738, APP1743-44.) The Decision explains that this 

tracking procedure will allow the Commission to apply guidance 

from any subsequent rulemaking to RECs used in 2026. 

(8:40:APP1685.) But the Decision does not require tracking for 

pre-2019 banked RECs used for compliance in 2025. (Id. [stating 

that 2025 RECs “will not be revisited.”]) 

The Commission’s tracking procedure for RECs used in 

2026 does not cure the Decision’s violation of the indifference 

mandate. The tracking procedure strands RECs used for 

compliance in 2025. As to those RECs, the Decision will allow 
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violations of the statutory indifference mandates to occur, even if 

the Commission finds in a subsequent rulemaking that the 

Decision’s adopted approach violates indifference. The statutory 

indifference mandates do not tolerate this outcome. (§§ 

366.2(a)(4), 366.2(g), 366.3 [prohibiting cost shifting].) Moreover, 

the Commission offers no rational explanation for treating RECs 

used in 2025 differently from those used in 2026, and its Decision 

is therefore arbitrary. (See Securus Technologies LLC, 88 

Cal.App.5th at p. 803.) 

* * * 

The Decision’s treatment of pre-2019 banked RECs violates 

the indifference statutes, constitutes an abuse of discretion, and 

is not supported by the findings. The Decision must be reversed. 

II. The Decision is unlawful because it implements an 
unlawful retroactive ratemaking and a decision that 
was not supported by the findings. 

The Decision is also unlawful because it implements the RA 

Decision’s ultra vires directive to retroactively apply a new 

methodology for calculating the RA Benchmark. Because it 

carries out an unlawful decision, the Decision is unlawful in its 

own right. 
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The claims in this Petition concerning the Decision’s 

invalidity are premised on the RA Decision’s invalidity. Although 

this Petition describes the RA Decision and the Commission’s 

errors in issuing it (§ II.A, below) to provide the context necessary 

to show that the current Decision is invalid, CalCCA does not 

request review of the RA Decision—or otherwise ask the Court to 

adjudicate the errors described in section II.A, below—in this 

Petition. Rather, the RA Decision is challenged in the RA 

Petition, which is currently pending before the Supreme Court. 

Because the claims in this Petition depend on the resolution of 

the RA Petition, CalCCA anticipates requesting that this Court 

sequence its decision on Section II of this Argument so that the 

RA Petition may be resolved first.   

As CalCCA is arguing in the RA Petition, the Commission 

had no authority to retroactively apply the new RA methodology 

to 2025 rates. Section 728 authorizes the Commission to fix rates 

“to be thereafter observed and in force.” (§ 728, emphasis added.) 

This section imposes a fundamental limit on the Commission’s 

jurisdiction: it may fix rates prospectively, but it may not engage 

in retroactive ratemaking—and thus cannot roll back rates that 

have already been approved. (Pacific Tel. & Tel. Co. v. P.U.C. 
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(1965) 62 Cal.2d 634, 650-52; Southern Cal. Edison Co. v. P.U.C. 

(1978) 20 Cal.3d 813, 817-18 (“Edison”).)17 California courts have 

recognized a limited exception to this rule: the prohibition on 

retroactive ratemaking applies to quasi-legislative “general 

ratemaking,” but not to ministerial rate adjustments that involve 

merely plugging actual costs into previously approved formulas. 

(Edison, 20 Cal.3d at pp. 828-30; City of Los Angeles v. P.U.C., 15 

Cal.3d at pp. 692, 695.) 

The RA Decision’s retroactive application of the new RA 

methodology constituted general ratemaking and violated the 

prohibition on retroactive ratemaking. It was also not supported 

by the findings. It was therefore unlawful. Because this Decision 

implements the unlawful and unsupported RA Decision, it is 

itself unlawful.  

 
17 Section 728 applies not only to rates, but also to “rules” or 
“practices” affecting rates—including methods for calculating 
rates. (§ 728.) 
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A. As shown in CalCCA’s pending RA Petition, the 
RA Decision violated the prohibition on 
retroactive ratemaking and was not supported 
by adequate findings. 

1. The change to the methodology for 
calculating the RA Benchmark 
constituted general ratemaking, and its 
retroactive application violated the rule 
against retroactive ratemaking.  

As argued in the RA Petition, the Commission’s change to 

the indifference methodology in the RA Decision constituted 

general ratemaking subject to the prohibition on retroactive 

ratemaking. Under Edison, general ratemaking involves 

proceedings “in which many variables are taken into account and 

broad policies are formulated” to determine a rate that will cover 

the utility’s costs and/or allow it to receive a reasonable rate of 

return on invested capital. (Edison, 20 Cal.3d at pp. 816, 818, 

828.)  In contrast, the exception to the rule against retroactive 

ratemaking is limited to the “narrowly restricted and semi-

automatic” application of mathematical formulas involving 

actual, verifiable costs. (Id. at pp. 828-29, 830.)  

In changing the RA methodology, the Commission changed 

the basis for the rate itself. It considered many variables—

including what constituted a “market-based transaction,” (D.25-
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06-049, at pp. 21-22), and whether declining transaction volumes 

in 2024 and 2025 required a methodology change (id. at 16)—to 

make determinations that implicated broad policy concerns about 

how best to measure the market value of the utilities’ generation 

portfolios and whether the RA methodology ultimately ensured 

ratepayer indifference. (Id. at 33.) 

Further, the RA Benchmark is a Commission-determined 

proxy for portfolio value—a subjective determination, not 

“empirical data” that can be “definitively established by reference 

to the utilities’ books.” (Edison, 20 Cal.3d at pp. 828–29.) Rather 

than comparing forecasted costs to actual costs, the Commission 

revised its very definition of portfolio market value. Under 

Edison, this was general ratemaking. 

The RA Decision required that the new RA methodology be 

applied retroactively to rates that were already being collected in 

2025 under a previously approved methodology. This retroactive 

application violated the rule against retroactive ratemaking. 

2. The RA Decision is unlawful because it is 
not supported by adequate findings.  

The RA Decision is also unlawful because it is not 

supported by adequate findings. All Commission decisions must 
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contain findings of fact on all issues “material” to the decision. (§ 

1705.) A decision that is not supported by the findings is subject 

to reversal. (§§ 1757, 1757.1; Burlington N. & Santa Fe Ry. Co. v. 

P.U.C. (2003) 112 Cal.App.4th 881, 891-92.)  

The RA Decision’s retroactive application of the new RA 

methodology was premised on the assumption that the 2025 rates 

the old methodology produced were inaccurate (D.25-06-049, at p. 

17), making the accuracy of those rates “material” to the decision 

(see Greyhound Lines, Inc., 65 Cal.2d at p. 813). Yet the 

Commission never found that the 2025 rates were actually 

inaccurate. It found only that the old methodology had features 

that could produce inaccurate results in certain circumstances, 

including that the old methodology was “vulnerable to 

manipulation” (D.25-06-049, at pp. 29-31), and that certain 

transactions might not reflect market value (id. at pp. 22-24). 

None of these findings established that the 2025 results 

were in fact inaccurate. There is a critical difference between 

accepting that a methodology may have “vulnerabilities,” or that 

the new methodology could yield more accurate results in the 

future, and accepting that the 2025 results were inaccurate. 

Thus, none of the Commission’s findings supported its decision to 
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apply the revised methodology retroactively to 2025 rates. (See, 

e.g., Cal. Manufacturers, 24 Cal.3d at pp. 255-56, 259 [where a 

Commission decision to change its methodology for spreading 

rate increases was justified on the assumption that the change 

would conserve natural gas resources, the findings were 

insufficient because the Commission made no specific finding 

that the new methodology would actually result in more 

conservation than alternative approaches].) 

B. This Decision is unlawful in its own right 
because it implements the RA Decision’s 
unlawful retroactive ratemaking and carries 
out a decision not supported by the findings. 

1. The Decision approves the unlawful 
retroactive application of the new method 
for calculating the RA Benchmark.  

In implementing the RA Decision, this Decision carries out 

the unlawful retroactive application of the new RA methodology. 

First, Commission staff calculated new final 2025 RA 

Benchmarks using the RA Decision’s revised methodology. 

(6:25:APP1234-38.) SCE then used the new Benchmark to true 

up the 2025 forecasted indifference adjustment rates, which had 

been set under the prior methodology. (Id.) In this Decision, the 

Commission reviewed and approved that true-up, finding the 
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indifference adjustment revenue requirement resulting from the 

new RA methodology to be “reasonable.” (8:40:APP1687-88, 

APP1697.) The Decision thus carries out the RA Decision’s 

unlawful retroactive ratemaking, approving its implementation 

in SCE’s rates. 

2. The Decision is invalid because it 
implements and perpetuates an unlawful 
decision. 

An agency action based on an unlawful action is itself 

invalid. For example, “[a]n agency that exceeds the scope of its 

statutory authority acts ultra vires and the act is void.” (Water 

Replenishment Dist. of So. Cal. v. City of Cerritos (2012) 202 

Cal.App.4th 1063, 1072; see also Turlock Irrigation Dist. v. 

Hetrick (1999) 71 Cal.App.4th 948, 951.) Subsequent acts that 

implement or perpetuate the original, ultra vires act are 

themselves ultra vires and unlawful. (Turlock, 71 Cal.App.4th at 

p. 951 [where “[p]rovision of natural gas exceed[ed] the scope of 

power” granted to an irrigation district, acts “taken in 

furtherance of this unauthorized activity, such as execution of the 

contested gas supply, would be ultra vires”]; see also Carr v. 

Kamins (2007) 151 Cal.App.4th 929, 933 [“An order after 

judgment that gives effect to a judgment that is void on its face is 
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itself void and subject to appeal.”].) In keeping with this logic, the 

California Supreme Court has held that a Commission decision 

based on an earlier, unlawful decision “must also be annulled.” 

(City of Los Angeles v. P.U.C. (1972) 7 Cal.3d 331, 337-38 

[annulling a decision fixing the amount of a utility’s federal tax 

expense because “the rates therein… [were] based in part on” an 

earlier decision that was subsequently annulled.]) 

The Decision is unlawful because it implements an 

unlawful decision: it approves indifference rates calculated using 

the RA Decision’s unlawful directive to retroactively apply the 

new RA methodology. (8:40:APP1697[the 2025 final RA 

Benchmark was “calculated consistent with … [the RA 

Decision].”]) Because the RA Decision exceeded the Commission’s 

statutory authority by imposing retroactive ratemaking in 

violation of Section 728, and the Decision implements the RA 

Decision, the Decision is itself invalid.  

Likewise, the Decision is unlawful because it implements a 

decision that was not supported by adequate findings. The 

Commission’s failure to support the RA Decision with adequate 

findings made that decision invalid. (§§ 1757, 1757.1; Burlington 

N. & Santa Fe Ry. Co., 112 Cal.App.4th at pp. 891-92.) Since the 
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RA Decision is invalid, so is every decision based on it. (See, e.g., 

Cal. Portland Cement Co. v. P.U.C. (1957) 49 Cal.2d 171, 176 

[holding that Commission orders based on erroneous findings 

must be annulled]; D.69510, Sokol v. Pac. Teleph. & Teleg. 

Co. (Aug. 3, 1965) 60 P.U.R.3d 427, 1965 WL 170980 

[acknowledging that if a Commission “decision is invalid, so also 

may be every decision based on it”].) The Decision here carries 

out the retroactive implementation of the new methodology 

directed in the RA Decision, even though the Commission failed 

to justify that decision with adequate findings. Because the 

Decision carries out the RA Decision, and the RA Decision is not 

supported by adequate findings, the Decision cannot stand.  

CONCLUSION 

For the reasons stated above, CalCCA requests that the 

Court issue a writ of review, reverse the Decision, and grant the 

other requested relief. 
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