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TO THE HONORABLE CHIEF JUSTICE AND
ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME
COURT:

Petitioner California Community Choice Association
(“CalCCA”) respectfully petitions this Court to review the
decision of the Third District Court of Appeal in California
Community Choice Association v. Public Utilities Commission, et
al. (June 25, 2026, No. C105174), attached as Exhibit A (“Order”).
Because the decision was made in a summary order and became
final immediately (Cal. Rules of Court, rule 8.730, subd. (c)(1)),
CalCCA did not request rehearing. This petition is timely filed
under California Rule of Court, rule 8.500, subdivision (e)(1).
Pursuant to Rule 8.500, subdivision (b)(1), this Court’s review is

necessary to settle important questions of law.

ISSUES PRESENTED FOR REVIEW

1. In light of the fragmentation of Public Utilities
Commission ratemaking into various proceedings outside of
formal General Rate Cases, does the Commission’s change to the
methodology for calculating a component of the Power Charge
Indifference Adjustment rate constitute general ratemaking, such

that the rule against retroactive ratemaking bars its retroactive



application to rates already being collected under the previously
approved methodology?

2. If the Commission changes a rate formula
prospectively, purportedly to improve how it measures market
conditions and thus satisfies the Commission’s obligation to
prevent cost shifts between customers, may the Commission also
retroactively modify the rate formula’s measure of market
conditions, reallocating substantial costs between customers,
without any finding or evidence that the prior formula actually

failed to accurately reflect market conditions?

GROUNDS FOR REVIEW

In Decision 25-06-049, Decision Adopting Changes to the
Calculation of the Resource Adequacy Market Price Benchmark
(June 27, 2025) (“Decision”), the Public Utilities Commission
adopted a new method for calculating a rate intended to prevent
cost shifts between utility customers and customers of
Community Choice Aggregators (“CCAs”). The Decision directed
that the new methodology be applied not only prospectively, but
retroactively to rates already being collected in 2025 based on
forecasts using the previously approved methodology—despite a

statutory prohibition on retroactive ratemaking and absent any



finding or evidence that the prior methodology actually created a
cost shift in 2025. The Decision’s retroactive application of the
new methodology re-allocated responsibility for more than one
billion dollars of costs from utility customers to CCA customers.
The Court of Appeal denied CalCCA’s petition for review of the
Decision in a summary Order.

This Court should grant review of the Order and review the
underlying Decision for two reasons.

First, review is warranted to settle an important question
of law regarding whether the rule against retroactive ratemaking
will continue to fulfill its purpose of ensuring the predictability
and stability of rates, given the Decision’s weakening of the rule
and the significant changes in Commission ratemaking since this
Court defined the rule’s contours. (Cal. Rules of Court, rule 8.500,
subd. (b)(1).) Absent review, the Commission's interpretation
would permit the procedural evolution of ratemaking to erode a
substantive statutory limitation on the Commission's authority.
Because ratemaking increasingly occurs through specialized
proceedings rather than traditional General Rate Cases, the

Decision would insulate substantial Commission ratemaking

10



from the rule against retroactive ratemaking, undermining the
stability and predictability the rule is intended to protect.

The rule against retroactive ratemaking stems from Public
Utilities Code section 728.! Section 728 states that whenever the
Commission determines that a rate is unlawful, it shall set the
rate “to be thereafter observed and in force.” (Emphasis added.)
Section 728 limits the Commission to prospective action. (Pacific
Telephone & Telegraph Co. v. P.U.C. (1965) 62 Cal.2d 634, 650.)
The purpose of the rule against retroactive ratemaking is to
promote the stability and predictability of rates. (City of Los
Angeles v. P.U.C. (1972) 7 Cal.3d 331, 357 (“City of Los Angeles
I”).) It represents the Legislature’s judgment that greater
predictability outweighs absolute correctness in rates. (Ibid.)

In the 1970s, as Commission ratemaking adapted to
volatile fuel prices, this Court defined the scope of the rule
against retroactive ratemaking. The Court explained that the
rule applies to general ratemaking—in which the Commission
considers many variables and formulates broad policies to

“establish a rate which will permit the utility to recover its cost|s]

L All further statutory references are to the Public Utilities Code.
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and expenses plus a reasonable return on the value of property
devoted to public use”—and not to the ministerial operation of
annual adjustment clauses intended to facilitate the recovery of
volatile fuel costs. (Southern Cal. Edison Co. v. P.U.C. (1978) 20
Cal.3d 813, 818, 828 (“Edison”).) At that time, general
ratemaking occurred in formal proceedings called General Rate
Cases. (Cal. Manufacturers Assn. v. P.U.C. (1979) 24 Cal.3d 251,
256-57 [describing general rate proceedings].)

Since the 1970s, Commission ratemaking has grown
increasingly complex. The general ratemaking functions once
performed in General Rate Cases are now conducted in various
other proceedings. (See, e.g., A.25-03-010, Assigned
Commissioner’s Ruling Consolidating Four Applications and
Scoping Memo and Ruling (July 16, 2025)2 at p. 3 [addressing
cost of capital, capital structure, and rate of return]; D.24-05-028,
Decision Addressing Assembly Bill 205 Requirements for Electric

Utilities (May 15, 2024)2 at pp. 8-9 [addressing rate design,

2 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M573/K507/57
3507615.PDF.

3 Commission decisions are available at
https://docs.cpuc.ca.gov/DecisionsSearchForm.aspx.
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including fixed charges]; A.24-05-008, Assigned Commissioner’s
Scoping Memo and Ruling (Aug. 8, 2024),* at pp. 2-3 [addressing
the reasonableness of risk assessments and mitigation plans].)
In the Decision here, the Commission changed the
methodology for calculating the Resource Adequacy Market Price
Benchmark (“RA Benchmark”), a component of the Power Charge
Indifference Adjustment rate (“indifference adjustment”).
Because the indifference adjustment is determined outside of a
General Rate Case and is part of a proceeding that also involves
costs passed through to customers on which the utility does not
earn a rate of return, the Commission concluded that the
methodology change was not general ratemaking subject to the
rule against retroactive ratemaking. (6:102:APP1365;
6:110:APP1473-74.)° The Commission thus directed that the new

methodology should be applied retroactively.

4 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M537/K560/53
7560212.PDF.

5 Citations to the Appendix of Exhibits are in the format
[Volume]:[Tab]:[Page]. Tabs may be located using the PDF files’
bookmarks feature.
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The Commission adopted an incorrect, overly narrow
definition of general ratemaking. The Decision’s change to the
methodology for calculating a component of the indifference
adjustment involved the consideration of many variables and the
formulation of broad policies to establish a rate. The change
further concerned the Commission’s subjective determinations as
to how to measure the market value of certain resources. It bore
little resemblance to the ministerial application of annual
adjustment clauses based on actual, observed fuel prices this
Court exempted from the rule against retroactive ratemaking.
The Decision constituted general ratemaking, notwithstanding
that it occurred outside of a General Rate Case.

This Court’s review of the Decision is necessary to ensure
the continuing vitality of the rule against retroactive ratemaking.
Absent review, the Commission’s weakening of the rule to cover
effectively only formal General Rate Cases, combined with the
fragmentation of Commission ratemaking, would place broad
swaths of Commission ratemaking beyond the rule’s reach. Major
policy decisions and significant components of rates, representing

billions of dollars, could be subject to retroactive change. These

14



changes would threaten the stability of rates on which customers,
utilities, CCAs, and other entities rely.

Moreover, without this Court’s intervention to clarify that
the substance of a Commission decision, and not its form or label,
determines whether it constitutes general ratemaking, the rule
against retroactive ratemaking would be ripe for manipulation.
The Commission could avoid the rule by shifting actions, which
would otherwise be general ratemaking if part of a General Rate
Case, to separate proceedings. This outcome would empower the
Commission to undermine a statutory limit on its jurisdiction
through procedural manipulations. Review is needed to restore
the rule against retroactive ratemaking’s ability to preserve
stability.

Second, review is warranted to settle an important question
of law related to whether the Commission may retroactively re-
allocate costs between certain customer classes, in the name of
remedying a cost shift, without a finding or evidence that a cost
shift was actually occurring. (Cal. Rules of Court, rule 8.500,
subd. (b)(1).) Absent such support for its actions, the Commission
is not impartially administering its statutes; it is picking a

winner.
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The Commission has a statutory obligation to prevent cost
shifts between utility and CCA customers. (§§ 366.2, subd. (a)(4),
366.2, subd. (d)(1), 366.3.) It fulfills that obligation through the
indifference adjustment rate. (6:102:APP1340-41.) The RA
Benchmark modified in this Decision is a component of the
indifference adjustment intended to serve as a proxy for the
market value of certain resources in the utility’s portfolios.
(6:102:APP1341.) If the RA Benchmark does not accurately
reflect market value, the ultimate indifference adjustment may
be inaccurate, and the rate may shift costs between CCA and
utility customers. (6:102:APP1350.)

Here, the Commission determined that the methodology for
calculating the RA Benchmark relied on a small sample size and
included certain values potentially vulnerable to manipulation.
In theory, these factors could result in a benchmark that does not
accurately reflect market value. (Id.) The Commission thus
adopted a new methodology that it determined would generally
“improve” the calculation. In addition to applying the new
methodology prospectively, the Commission also directed that the
new methodology be applied retroactively to rates already being

collected under the prior methodology in 2025..

16



The Decision, however, contained no finding or evidence
that the old methodology actually—as opposed to potentially—
created inaccurate results for 2025. Because the actual accuracy
of the RA Benchmark for 2025 implicates whether the
Commission fulfilled its statutory obligation to ensure that its
rates prevent cost shifts, the Commission erred in failing to make
a finding on this material issue and abused its discretion. (§ 1705
[Commission decisions must include findings on all material
issues]; Greyhound Lines, Inc. v. P.U.C. (1967) 65 Cal.2d 811, 813
[same]; Securus Technologies, LLC v. P.U.C. (2023) 88
Cal.App.5th 787, 802-03 [a decision is an abuse of discretion if it
is “arbitrary, capricious, or entirely lacking in evidentiary
support”].)

The Commission’s retroactive application of the new RA
Benchmark methodology shifted responsibility for well over one
billion dollars of costs from utility customers to CCA customers
across the state. (A.25-05-012, San Diego Community Power and

Clean Energy Alliance’s Application for Rehearing of Decision 25-

17



12-008 (Jan. 5, 2026)° at p. 27.) The change contributed to an
almost $500 increase in some CCA customers’ bills this year
alone. (A.25-05-011, California Community Choice Association’s
Comments on Proposed Decision (Dec. 1, 2025)7 at pp. 4-5.)
Absent a finding or evidence that the old methodology actually
created inaccurate results, the Commission does not know—and
did not find—that these costs were previously improperly
allocated. The Decision thus may have created the same sort of
cost shift it intended to prevent.

This Court’s review is needed to clarify that when a statute
requires the Commission to prevent cost shifts, and empirical
evidence is available to determine whether a cost shift was
occurring, the Commission must make a finding based on that
empirical evidence. By relying on potential outcomes rather than

empirical findings in such situations, the Commission is not

6 Available at
https://docs.cpuc.ca.gov/SearchRes.aspx?DocFormat=ALL&DocID
=593230554.

7 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M588/K915/58
8915265.PDF.
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even-handedly ensuring indifference—it is arbitrarily exercising
its regulatory power to shift costs away from favored customers.

CalCCA respectfully requests that the Court grant review
on both issues presented.

STATEMENT OF THE CASE

I. The Legislature authorized CCAs to compete with
utilities to supply electricity. To ensure equity, the
Legislature prohibited cost shifts between CCA and
utility customers.

Historically, California’s investor-owned utilities had a
monopoly over the sale and distribution of electricity in their
service territories. Beginning in the 1990s, however, the
Legislature deregulated sales of electric generation to consumers.
(§ 330, subd. (d).) And in 2002, the Legislature authorized local
governments to form CCAs in the utilities’ territories. (Stats.
2002, ch. 838 (AB 117), §§ 2, 3.) CCAs are local government
organizations that purchase electricity and supply it to their
communities. (§ 331.1.) As additional players in the energy
market, CCAs promote competition among energy suppliers,
enabling lower rates. (See § 330.) CCAs also offer an alternative
to profit-driven utilities, allowing customers to choose electricity

generation aligned with community values and priorities. (See
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Stats. 2011, ch. 599 (SB 790), § 2.) Today, 25 CCAs serve more
than 15 million California customers across more than 200 cities
and counties.

In creating CCAs, the Legislature recognized that utilities
had entered into long-term contracts for energy supplies intended
to serve their customers—including customers who would later
depart for CCAs. The departure of CCA customers would leave
fewer utility customers on the hook for the above-market costs of
the utilities’ generation portfolios, potentially increasing
remaining utility customers’ rates.

To prevent this outcome, the Legislature required the
Commission to ensure that CCA customers’ departures would not
shift costs between CCA customers and utility customers.

(§ 366.2, subd. (a)(4); § 366.3; see also § 365.2; § 366.2, subd.
(d)(1).) This requirement is called ratepayer “indifference,”
because customers’ rates must be indifferent to—i.e., unchanged
by—customers’ departures for CCAs. To prevent cost shifts and
maintain indifference, the Legislature allowed utilities to recover
certain costs from CCA customers. Those costs include the share
of the above-market costs of long-term electricity contracts

attributable to CCA customers. (§ 366.2, subd. (f)(2).)

20



Recognizing that equity required fair treatment of both
utility and CCA customers, the Legislature made ratepayer
indifference a two-way street. It required not only that utility
customers “shall not experience any cost increase as a result of”
CCA customers’ departure, but also that CCA customers do “not
experience any cost increases as a result of ... costs that were not
incurred on [their] behalf.” (§ 366.3.) The Legislature also
required the Commission to reduce CCA customers’ rates by “the
value of any benefits that remain with” utility customers.

(§ 366.2, subd. (g) (emphasis added).)

Electricity prices fluctuate over time. Thus, a long-term
contract at a fixed price could be a great deal if electricity prices
increase, yielding savings compared to short-term purchases at
market prices. In contrast, if electricity prices decrease, a long-
term contract could become an albatross. For contracts that
utilities executed when CCA customers were still utility
customers, indifference requires that CCA customers share in
both the burdens of the bad deals and the benefits of the good

ones.
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II. The Commission employs a complex method for
determining rates needed to prevent cost shifts,
including calculating proxies for market value
known as Market Price Benchmarks.

Each year, as part of the annual Energy Resource Recovery
Account (“ERRA”) process,® the Commission determines the rate
changes needed to ensure indifference between CCA and utility
customers. (1:1:APP0022.) These changes are known as the
Power Charge Indifference Adjustment (“indifference
adjustment”).

The indifference adjustment compares the utilities’
generation procurement costs with the market value of their
portfolios of generation assets. (See 1:1:APP0024-25.) The
difference between portfolio value and cost is recovered through
the indifference adjustment rate. If procurement costs exceed
portfolio value, both utility and CCA customers share
responsibility for above-market costs incurred on their behalf. In
contrast, if portfolio value exceeds procurement costs, both utility

and CCA customers get the benefit of the below-market cost of

8 An ERRA account is one of several balancing accounts in which
a utility may record and balance various procurement costs and
collections from ratepayers.

22



the generation portfolio. If portfolio value greatly exceeds
procurement costs, CCA customers could receive a credit on their
bills. (Id.)

This methodology is applied each year in ERRA Forecast
proceedings for each utility. The Commission looks ahead to
determine the utility’s anticipated revenue requirement for
power procurement and what rate changes will ensure
indifference in the coming year. (1:1:APP0022-23.) At the same
time it looks ahead, the Commission also looks back at what
happened during the prior year compared with the previous
forecast. The prior forecast is “trued up” to reflect actual
procurement costs. (1:1:APP0018.) Any over- or under-collection
is credited or debited on the relevant utilities’ revenue
requirement for the next year. (1:1:APP0018-19.) These changes
together—prospective and retroactive—constitute the
indifference adjustment.

The Commission determines the market value of the
utilities’ portfolios of generation assets by setting proxies, called
“market price benchmarks,” for various components of the
portfolios. (1:1:APP0024.) Unlike fuel costs or energy

procurement costs, the market value of a portfolio of assets
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cannot be determined by simply looking at a ledger. Instead, the
market price benchmarks—calculated using weighted averages of
certain sets of market transactions—are intended to approximate
current market value. (Id.)

As part of the indifference adjustment, market price
benchmarks are forecast each year during the ERRA process and
“trued-up” the following year based on “actual” costs and updated
proxy values. (Id.) Notably, however, the “actual” values set by
the market price benchmarks are a misnomer—they depend on
the Commission’s subjective choices about which transactions to
include in the measurement of market conditions.

III. After shifts in the market for Resource Adequacy

benefited CCA customers, the Commission opened a

rulemaking to revise the methodology for calculating
the RA Benchmark.

This Petition concerns the market price benchmark for
Resource Adequacy (“RA”). RA refers to the requirement that
utilities have sufficient resources available to ensure reliable
electricity service, both locally and system-wide. (§ 380.) The RA
Benchmark reflects the estimated market value of resources that

satisfy RA requirements. (1:1:APP0024.)
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From 2012 to 2023, the indifference adjustment and the
method used to calculate it worked out largely in utility
customers’ favor. That is, procurement costs generally exceeded
portfolio value, and so CCA customers paid higher indifference
adjustments on their bills. (1:8:APP0108.)

In 2024 and 2025, however, market conditions changed.
Uncertainty caused by recent regulatory changes created scarcity
in the market for system-wide RA (1:3:APP0059), and prices for
assets providing system-wide RA capacity increased
dramatically. (1:1:APP0025.) As a result, the market value of the
utilities’ generation portfolios increased relative to utilities’
procurement costs. (Id.) And, at least for some CCA customers,
the indifference adjustment shifted from a charge to a credit on
their bills. (Id.) With their own customers facing higher rates and
some CCA customers seeing credits, the utilities asserted that
the RA Benchmark was causing a cost shift and called for
changes to its calculation methodology. (D.24-12-039, Decision
Approving Southern California Edison Company’s 2025 Energy
Resource Recovery Account-Related Forecast Revenue

Requirement (Dec. 23, 2024) at pp. 9-10.)
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The Commission has acknowledged that an indifference
adjustment credit on CCA customers’ bills does not necessarily
suggest a cost shift. Rather, “[i]t can accurately reflect” changed
market conditions. (1:1:APP0025-26; D.18-10-019, Decision
Modifying the Power Charge Indifference Adjustment
Methodology (Oct. 19, 2018), at p. 155.)

Nevertheless, in February 2025, the Commission opened
proceeding R.25-02-005, in part to modify the RA methodology
the utilities had criticized. (1:1:APP0011.) The Commission
expedited the proceeding so that updated rates could be
implemented as quickly as possible. (1:1:APP0029-30.)

The proceeding centered on a Commission staff report that
included various proposals for changing the methodology for
calculating the RA Benchmark. (1:2:APP0049; 1:3:APP0057-60.)
The staff report focused on the reduced volume of system-wide
RA transactions included in the calculation of the 2025 RA
Benchmark compared to previous years. Commission staff
reasoned that a smaller volume of transactions could result in
individual transactions having outsized influence on the
benchmark, which could make the ultimate indifference

adjustment subject to manipulation. (1:3:APP0055-56, 59.)
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However, the staff report did not include evidence of any such
manipulation occurring. Nor did it establish that the sample size
under the prior methodology was statistically flawed.

Rather, the staff report speculated about whether certain
factors could conceivably lead to the calculation methodology
being inaccurate. (1:3:APP0055 [speculating, without citing any
supporting evidence, that certain transactions “may be driven by
market power”] (emphasis added); 1:3:APP0057 [observing that
certain types of transactions “may not reflect genuine market
prices”] (emphasis added).) The staff report even acknowledged
that normal market forces may have been responsible for the
recently increased value of RA resources. (1:3:APP0059 [citing
regulatory uncertainty].)

To address its concern about reduced transaction volumes,
the staff report proposed, among other things, (1) calculating a
single RA Benchmark, rather than three separate benchmarks
for three different types of RA assets; and (2) expanding the set of
transactions used to calculate the RA Benchmark by including
transactions for system-wide RA assets from more than just the
most recent year. (1:3:APP0057-60.) The latter proposal diverged

from D.18-10-019 and D.19-10-001, which had determined that
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transactions from the most recent year would provide the most
accurate picture of current market conditions for system-wide RA.
(D.18-10-019, supra, at p. 73; D.19-10-001, Decision Refining the
Method to Develop and True Up Market Price Benchmarks (Oct.
17, 2019) at p. 21.) The staff report also proposed excluding
various sets of transactions—e.g., transactions between affiliated
entities, like parent and subsidiary companies—that might not
reflect market rates. (1:3:APP0060-61.)
IV. The Commission adopted a new methodology for
calculating the RA Benchmark and directed that it
be applied not only prospectively but retroactively

to rates already being collected in 2025 under the old
methodology.

On June 27, 2025, the Commission issued the Decision.
(6:102:APP1335.) The Decision adopted the staff report’s
proposals for changing the original methodology used to calculate
the RA Benchmark. (6:102:APP1367-69.)

Significantly, in addition to directing the utilities to apply
the new method prospectively, the Decision also directed that the
new methodology should be applied retroactively to true-up the
2025 forecasts approved under the prior methodology.

(6:102:APP1364-66.) For those rates, the Decision changed the
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methodology mid-stream, requiring a true-up against an entirely
different set of figures from those used in the forecast. (See id.)

The Commission stated that this retroactive application
was necessary to comply with the statutory indifference mandate.
(Id.) But the Commission did not cite any concrete evidence that
the transactions included in the prior RA Benchmark calculation
methodology did not actually reflect 2025 market conditions, and
thus that the old methodology did not actually result in ratepayer
indifference in 2025. It likewise did not demonstrate that the
number of transactions relied upon under the prior methodology
was statistically flawed.

V. CalCCA petitioned for review of the Commission’s
decision.

CalCCA applied for rehearing of the Decision.
(6:104:APP1374.) The application explained that retroactively
applying the new methodology violated the rule against
retroactive ratemaking. (6:104:APP1393-1411.) That statutory
rule states that the Commission’s authority extends only to
prospective ratemaking. (§ 728.) The Decision had dismissed this
concern, asserting that the rule against retroactive ratemaking

applies only to “general” rates, and that this proceeding did not
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set general rates. (6:102:APP1365.) CalCCA explained, however,
that the Commission’s complex, policy-laden redesign of the
method used to calculate the indifference adjustment constituted
general ratemaking. (6:104:APP1393-1409.)

CalCCA also explained that the Commission’s decision to
apply the new methodology retroactively was not supported by its
findings and constituted an abuse of discretion. The Decision
lacked an affirmative finding and evidence that the old
methodology actually failed to reflect market conditions in 2025
and thus failed to ensure indifference. (6:104:APP1413-14.)

The Commission denied CalCCA’s application.
(6:110:APP1468 [(D.25-10-061, Order Denying Rehearing of
Decision 25-06-049 (Oct. 31, 2025)].) CalCCA timely filed a
Petition for Writ of Review of D.25-06-049 and D.25-10-061. The

Court of Appeal summarily denied the petition on June 25, 2026.
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ARGUMENT

L. Review is necessary to ensure the continued vitality
of the rule against retroactive ratemaking as an
important tool to preserve the stability of rates.

A. The Courts defined the rule against retroactive
ratemaking—and its exception—to balance
stability and predictability in rates with
flexibility to address volatility.

Public Utilities Code section 728 prohibits the Commission
from engaging in retroactive ratemaking. Under this section, if
the Commission investigates approved rates—including not only
the rates themselves, but also “rules” or “practices” affecting
those rates (§ 728)—and finds them unreasonable, its ability to
grant relief is limited to prospective action. The Commission lacks
authority to roll back rates that have already been approved.
(Pacific Telephone & Telegraph Co., supra,62 Cal.2d at p. 650.)

The prohibition on retroactive ratemaking promotes
stability in ratemaking for the benefit of both utilities and
ratepayers. (City of Los Angeles I, supra, 7 Cal.3d at p. 357.) The
rule represents a determination that the value of predictability
“outweighs the value of being able to correct for decisions that in
hindsight may appear unsound.” (P.U.C. of State of Cal. v.

F.E.R.C. (D.C. Cir. 1990) 894 F.2d 1372, 1383 [“[Plarties in the
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industry need to be able to rely on the finality of approved
rates”]; City of Los Angeles I, supra, 7 Cal.3d at p. 357
[“[A]bsolute equity must sometimes give way to the greater
overall good, including the demands of certainty and
efficiency.”].) This Court has acknowledged that at times, the
prohibition on rolling back unreasonable rates may appear
unjust. But it has directed such arguments to the Legislature
rather than allow the Commission to violate the prohibition. (City
of Los Angeles I, supra, 7 Cal.3d at pp. 356-57.)

In construing section 728, this Court has described an
important but limited exception to the rule against retroactive
ratemaking intended to allow the Commission to address
unpredictable swings in prices. In a series of cases in the 1960s
and 1970s, the Court held that the rule against retroactive
ratemaking applied only to “general ratemaking.” (See, e.g.,
Edison, supra, 20 Cal.3d at pp. 816, 828-30.) In contrast, the rule
did not apply to the operation of annual fuel adjustment clauses
designed to quasi-automatically adjust utility rates to account for
divergences in fuel prices from forecasts, which was not general

ratemaking. (Ibid.)
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The Court defined general ratemaking, to which the rule
against retroactive ratemaking applied, as a decision-making
process involving the consideration of many variables and
formulation of broad policies to “establish a rate which will
permit the utility to recover its cost[s] and expenses plus a
reasonable return on the value of property devoted to public use.”
(Id. at pp. 818, 828.) At the time, this decision-making process
occurred in specialized, formal rate proceedings known as
General Rate Cases. (Cal. Manufacturers Assn., supra, 24 Cal.3d
at pp. 256-57.)

In defining general ratemaking, Edison extensively
discussed City of Los Angeles v. Public Utilities
Commission ((1975) 15 Cal.3d 680 (“City of Los Angeles II”)).
(Edison, 20 Cal.3d at pp. 826-29.) In the earlier case, the Court
held that the Commission could address fluctuating federal tax
expenses by adopting an annual adjustment method of
determining rates (City of Los Angeles II, supra, 15 Cal.3d at pp.
684, 695)—the sort of quasi-automatic adjustment Edison
distinguished from general ratemaking. (Edison, supra, 20 Cal.3d
at p. 828.) The annual adjustment method automatically changed

the rates charged to customers based on a formula that compared
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forecast costs to actual tax expenses. (City of Los Angeles 11,
supra, 15 Cal.3d at pp. 691-92.) The Court held that the Public
Utilities Code allowed the Commission to adopt such formulas
and fixed rules as part of their rates, reasoning that plugging in
the numbers each year based on “empirical data” was
“substantially ministerial.” (Id. at p. 692.)

Relevant here, the Court held that section 728 did not
require a full hearing each time the Commission applied the
annual adjustment clause, even though that application changed
customers’ rates. Such a hearing “serves no purpose when the
only business at hand is the application of a mathematical
formula to a figure definitively established by reference to the
utilities’ books.” (Id. at p. 697.) The Court contrasted the adoption
of the formula with its annual application, stating: “[t]he
legislative purpose behind section 728 is better served by a
plenary consideration of the advantages and disadvantages of an
annual adjustment clause than by a yearly charade attendant to
its application.” (Ibid.)

City of Los Angeles II referred to ratemaking requiring a
hearing, rather than to general ratemaking. But section 728

speaks in similar terms, referring not to general ratemaking but
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to Commission decisions “after a hearing.” Courts have
interpreted section 728’s references to decisions requiring
hearings to refer to decisions that constitute general ratemaking.
(Edison, supra, 20 Cal.3d at p. 816.) City of Los Angeles II should
be similarly understood. It thus clarifies that the annual
application of a fuel adjustment clause does not constitute
general ratemaking.

Edison built on City of Los Angeles II. It likewise concluded
that annual application of a fuel adjustment clause intended to
recover actual fuel costs was not general ratemaking, reasoning
that the operation of fuel adjustment clauses is “essentially
ministerial,” and the resulting rate changes do not require a
hearing within the meaning of section 728. (20 Cal.3d at pp. 828-
29.) The Court further reasoned that, because the application of a
clause intended to recover actual costs is not general ratemaking,
ordering refunds of amounts collected in excess of actual costs
does not violate the rule against retroactive ratemaking. (Id. at
pp- 829-30.) Edison emphasized that the refunds relied on
“empirical data” related to actual fuel costs “definitively
established by reference to the utilities’ books,” (Id. at pp. 828-

29), and not to more nebulous, policy-laden issues.
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The adjustment clauses approved in Edison and City of Los
Angeles II are intended to allow the Commission to approve one-
off rate changes to account for extraordinary charges occurring
within the scope of a previously designed and approved rate
methodology. (See Ponderosa Telephone Co. v. P.U.C. (2011) 197
Cal.App.4th 48, 63-64 [stating that Edison involved such
“extraordinary” charges].) By defining general ratemaking to
exclude such changes, and so limiting the scope of the rule
against retroactive ratemaking, the Court struck a balance
between the stability afforded by the rule and flexibility for the
Commission to deviate from forecasted rates outside of formal
General Rate Case proceedings. (Edison, supra, 20 Cal.3d at p.
816 [describing the limits on the rule as necessary to preserving
its status as “a useful principle of regulatory law”].)

B. The Commission adopted an erroneous

interpretation of “general ratemaking” that
prioritizes form over function.

In the Decision, the Commission adopted a change to its
methodology for calculating the RA Benchmark, a component of
the indifference adjustment rate, and directed that the new
methodology be applied retroactively to rates already being

collected under the previously approved methodology. The
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Commission, however, concluded that its Decision did “not set
general rates,” and thus that the rule against retroactive
ratemaking did not apply. (6:102:APP1365.) In reaching this
conclusion, the Commission reasoned that the indifference
adjustment is determined as part of a proceeding involving costs
passed through to ratepayers, like the fuel costs and fuel
adjustment clause at issue in Edison, without opportunity for the
utility to earn a rate of return. Those costs, the Commission said,
have always “been subject to true-up based on actual costs.”
(6:110:APP1473-74.) The Court of Appeal declined to review the
Decision. (Order.)

The Decision incorrectly concludes that the change to the
methodology for calculating the RA Benchmark is not general
ratemaking. In focusing on the type of proceeding and costs at
issue, the Decision improperly prioritizes form over function and
adopts an inappropriately narrow definition of general
ratemaking. Contrary to the Decision, the change to the RA
methodology constituted general ratemaking because the
Decision bore all of the substantive characteristics of general
ratemaking, regardless of the type of proceeding in which it

occurred and the type of costs at issue.
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In holding that the decision to refund costs associated with
a fuel adjustment clause did not constitute general ratemaking,
Edison contrasted “the essentially ‘ministerial’ operation of ...
[the] adjustment clause[ ]” and “true ratemaking.” (Edison,
supra, 20 Cal.3d at pp. 826-29.) The latter, Edison explained,
involves the consideration of many variables and the formulation
of broad policies to set a rate which allows the utility to recover
its costs and a reasonable return on investment. (Edison, supra,
20 Cal.3d at pp. 826-29.) Here, the Decision’s change to the
methodology for calculating the RA Benchmark was not
ministerial or a “matter of simple arithmetic.” (See id. at p. 818
[describing operation of a fuel adjustment clause].) It involved
designing the methodology, including “plenary consideration of
the advantages and disadvantages” of various potential methods
for determining the value of the utilities’ generation portfolios.
(See City of Los Angeles II, supra, 15 Cal.3d at p. 697.)

In evaluating RA Benchmark calculation methodologies,
the Commission considered many variables, including: whether
and how RA markets had shifted (1:1:APP0025); how those shifts
impacted RA transactions (id.); whether a smaller RA transaction

volume required a change in methodology (6:102:APP1352); what
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constitutes a “market-based transaction,” and which types of
transactions should comprise the RA Benchmark calculation set
(6:102:APP1357-58); how many years of transactions should be
included (6:102:APP1356); and whether different sub-sets of
transactions should be evaluated separately or together
(6:102:APP1348-56). The Commission’s consideration and
resolution of these variables implicated broad policy concerns,
including how to best measure the market value of the utilities’
generation portfolios, and whether the RA Benchmark
methodology was ultimately ensuring ratepayer indifference.
(6:102:APP1369.)

These concepts and policy questions were unlike anything
at issue in Edison. In Edison, the Court relied heavily on the fact
that the refunds were calculated based on “empirical data” and
actual costs for fuel that could be “definitively established by
reference to the utilities’ books.” (Edison, supra, 20 Cal.3d at pp.
828-29.) In contrast, the methodology here involved the subjective
determination of market value, a concept that cannot be
determined by reference to the utilities’ ledgers. As opposed to an
actual cost, the RA Benchmark is a Commission-determined

proxy for the value of a portion of the utilities’ generation
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portfolios. By revising the methodology for determining the RA
Benchmark, the Commission did not simply compare forecasted
costs to actual costs, as in Edison; it revised its definition of
portfolio market value. This sort of determination is typical of
general ratemaking and a far cry from the ministerial application
of adjustment clauses.

The fact that the Decision involved “pass-through” costs
and occurred outside of a General Rate Case does not remove it
from general ratemaking. General ratemaking involves
consideration of “cost[s] and expenses plus a reasonable return on
the value of property devoted to public use.” (Edison, supra, 20
Cal.3d at p. 818.) Both return on investment and costs are
included in the mix. (Southern Cal. Gas. Co. v. P.U.C. (1979) 23
Cal.3d 470, 474 [“Rates of a publicly regulated utility are based
on two components: (1) the utility’s operating expenses ... and (2)
a fair return on its investment, which is found by multiplying its
authorized rate of return by the value of property devoted to
public use (rate base).”].) Section 728 says nothing about
whether the rate involves pass-through costs or investments on

which the utility has the opportunity to earn a profit.
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Moreover, general ratemaking occurs outside of General
Rate Cases. For example, factors like the utilities’ rate of return
are set in proceedings separate from the utilities’ General Rate
Cases. (A.25-03-010, supra, at p. 3; see also Southern Cal. Gas
Co. v. P.U.C. (1979) 23 Cal.3d 470, 480, 483-84 [adjusting rate of
return outside of a General Rate Case].) The Legislature has
likewise acknowledged that some rates may be set either within
or outside of General Rate Cases. (§ 727.5, subd. (2)(D) [allowing
certain applications involving water rates to be resolved in a
triennial general rate case or outside of one].)

Here, the indifference adjustment is a general rate, and the
change to its design at issue constituted general ratemaking even
though it occurred outside of a General Rate Case. In a General
Rate Case, the Commission determines the utility’s revenue
requirement, fixes the rate, and allocates the rate among
customers. (Cal. Manufacturers Assn., supra, 24 Cal.3d at p.
2557.) In formulating the indifference adjustment, the
Commission performed each of these steps. It established a
revenue requirement, including determining eligible costs (See,
e.g., D.18-10-019, supra, at p. 157 [“Including the costs of pre-

2022 Legacy [Utility-Owned Generation] within the [indifference
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adjustment] is consistent with AB 117 and SB 350.7].); it
allocated the revenue among customer classes—the indifference
adjustment determines whether CCA or utility customers are
responsible for certain costs (see § 366.2, subds. (f), (g)); and it
turned the allocated revenues into a rate set on a usage basis.
Because the indifference adjustment is a general rate,
notwithstanding that it is set outside of a General Rate Case,
changes to its design constitute general ratemaking.
C. Changes in Commission ratemaking, combined
with the Commission’s formalistic
interpretation of “general ratemaking,”

threaten the stability and predictability of
rates.

Since the 1970s, ratemaking at the Commission has
changed significantly. General rates are now determined across
many open ratemaking proceedings that modify revenue
requirements and change cost allocation and rate design.
Although this shift in the Commission’s operations accelerated in
recent decades, it was beginning even in the late 1970s. One year
after Edison, in California Manufacturers Association v. Public
Utilities Commission, the Court took up the question of whether
the Commission could make policy decisions in smaller contexts

outside of general rate proceedings. (Supra, 24 Cal.3d at p. 256.)
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The Court held that such “offset” proceedings were acceptable
forums for policy decisions concerning how to allocate certain
costs among customer groups. (Id. at p. 257.) The Court clarified
that Edison’s characterization of “true ratemaking” as involving
policy decisions did not mean that policy-making could occur only
in general rate proceedings. (Id.)

Significantly, however, California Manufacturers
Association did not involve general ratemaking. Rather, the
policy decisions over cost allocation at issue in that case
concerned adjustments to offset higher gas costs. (Id. at p. 255.)
Like the costs in Edison, the gas costs were actual costs, readily
verifiable by reference to historical data. But because California
Manufacturers Association did not involve general ratemaking, it
did not hold that general ratemaking occurs only in a general
rate proceeding. As far as CalCCA is aware, no case has such a
holding.

The Decision, however, threatens to severely limit the
utility of the rule against retroactive ratemaking. By applying an
overly restrictive conceptualization of “general ratemaking” that
would effectively limit its scope to General Rate Cases, the

Decision would place vast swaths of Commission ratemaking
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beyond the reach of section 728. Following the Decision, even
significant policy decisions and shifts in direction could be
applied retroactively provided that the proceedings were not part
of a utility’s General Rate Case or involved only pass-through
costs.

This weakening of the rule against retroactive ratemaking
would have a significant destabilizing impact. CCAs, for example,
rely on existing regulatory frameworks to make budgeting
decisions, plan operations, and set rates for customers. (See
5:87:APP1183-84.) The Decision’s retroactive application has
upset this budgeting and planning and caused the CCAs to
scramble to prevent their customers from suffering severe rate
shock from unexpected costs. (A.25-05-012, supra, at p. 27.)

Review is necessary to clarify that general ratemaking
depends on the substance of the Commission’s decision-making,
not on the proceeding in which it occurs. This Court’s review is
needed to maintain the rule against retroactive ratemaking as a

useful tool to protect the stability of rates.
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II. Review is needed to ensure that the Commission
does not cut corners in order to pick winners and
losers, but rather does the work required to allow it
even-handedly to ensure indifference.

A. The Commission’s findings and evidence in
support of a prospective change to the
methodology for calculating indifference did
not adequately support the change’s
retroactive application.

All Commission decisions must contain “separately stated,
findings of fact and conclusions of law by the commission on all
issues material to the order or decision.” (§ 1705.) A decision that
is not supported by the findings is subject to reversal. (§ 1757;

§ 1757.1.) “Every issue that must be resolved to reach [the]
ultimate finding is material to the order or decision.” (Greyhound
Lines, Inc., supra, 65 Cal.2d at p. 813.) To support the decision,
the findings must be sufficient to “bridge the analytic gap
between the raw evidence and ultimate decision or order.” (Sky
Posters Inc. v. Dept. of Transportation (2022) 78 Cal.App.5th 644,
668, quoting Topanga Assn. for a Scenic Community v. County of
Los Angeles (1974) 11 Cal.3d 506, 515.) To bridge such a gap, the
findings must address the specific substantive issue motivating
the agency’s decision; findings in the ballpark that do not connect

the dots between the evidence and ultimate decision are not
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sufficient. (Sky Posters Inc., supra, 78 Cal.App.5th at p. 668.) The
Commission also abuses its discretion if it entirely lacks
evidentiary support or fails to demonstrate a rational connection
between factors relevant to its decision and the choice made.
(Securus Technologies, LLC, supra, 88 Cal.App.5th at pp. 802—
03.)

Here, the Commission’s decision to apply the new
indifference methodology retroactively was premised on the
assumption that the 2025 rates produced by the old methodology
were inaccurate, based in part on the number of transactions
reflected in the RA Benchmark. (See, e.g., 6:102:APP1353 [“We
are persuaded that the volume of transactions included in the
2025 ... forecast leads to an [RA Benchmark] that does not
represent the value of the portfolio and ... do[es] not uphold the
indifference mandate. Immediate changes are required.”].) The
accuracy of the 2025 rates under the old methodology was
therefore an issue “material to the order or decision.” (See
Greyhound Lines, Inc., supra, 65 Cal.2d at p. 813.) Because the
Commission made no finding and had no evidence that the
number and type of transactions actually resulted in an

inaccurate RA Benchmark and, therefore, that the 2025 rates
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were actually inaccurate, its findings do not support the Decision
and it abused its discretion.

The Commission’s findings, based on concerns that the old
methodology could potentially lead to inaccurate RA Benchmarks,
arguably sufficiently supported prospective application of a new
methodology. For example, the Commission determined that the
old methodology relied on a smaller volume of transactions,
which could be less accurate than a larger sample.
(6:102:APP1350, 52-53, 67-68.) The Commission also concluded
that affiliate, swap, and sleeve transactions might not reflect
market values and were vulnerable to manipulation. (See
1:1:APP0031-32; 6:102:APP1358-59; 6:102:APP1360.) These
findings of potential inaccuracy arguably support prospective
application of the new methodology, because the question of
whether the new methodology will ensure indifference in the
future is a theoretical question. (Cal. Community Choice Assn. v.
P.U.C. (2024) 103 Cal.App.5th 845, 863, emphasis added
[“Because the Commission’s focus is not on recovering actual
costs or penalizing past deficiencies but rather on preventing this

type of cost shifting in the future, it is not necessary that the
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Commission quantify the cost shift that occurred in September
2022.7].)

But whether retroactive application of the new methodology
to the 2025 Benchmark ensured indifference—i.e., by accurately
reflecting market prices—is an empirical question. The
Commission had actual transaction data to scrutinize as to the
2025 Benchmark, and so the question of whether the old RA
Benchmark accurately reflected market prices could only be
definitively answered by resort to that data. The material issue
regarding whether retroactive application was necessary to
ensure indifference was thus whether the old RA Benchmark was
actually inaccurate, not whether it might potentially be
inaccurate. (See Cal. Manufacturers Assn., supra, 24 Cal.3d at p.
259 [the findings must support the Commission’s asserted
justification for its decision]; Cal. Community Choice Assn.,
supra, 103 Cal.App.5th at p. 863.)

The findings requirement for Commission decisions
requires specific support tailored to each material issue. For
example, in California Manufacturers Association, the
Commission changed its methodology for spreading rate

increases among utility customers, justifying the change by
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insisting that restructured rates were necessary to conserve
natural gas resources. (24 Cal.3d, supra, at pp. 255-56.) The
Court annulled the Commission’s decision, holding that the
Commission’s “findings on the material issues [were] insufficient”
because the Commission made no specific finding that the new
methodology would actually result in more conservation than
alternative approaches. (Id. at p. 259.) Although the Commission
“made findings relating to the benefits” of its proposed
methodology, “the rate spread order c[ould not] be justified by
those matters alone.” (Id. at p. 260.)

As the Commission in California Manufacturers could not
justify its rate spread order with general findings about the
importance of conservation, the Commission here cannot justify
retroactive application with findings about lower transaction
volumes and vulnerabilities potentially creating inaccuracies,
without ever finding that those features actually produced
inaccurate rates in 2025. The Commission made no such finding.

For example, the Commission presumes that lower
transaction volumes mean that the 2025 forecast RA Benchmark

did not accurately represent portfolio value. (6:102:APP1353.)
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But it never establishes that conclusion with evidence.® Such
conclusory findings are inadequate. (Geffner v. Bd. of Psychology
(2024) 100 Cal.App.5th 19, 35; Asociacion de Gente Unida por el
Agua v. Central Valley Regional Water Quality Control Bd. (2012)
210 Cal.App.4th 1255, 1281.) Indeed, a small sample can still be
representative of the overall population, (Maurice A. Geraghty,
Inferential Statistics and Probability - A Holistic Approach §
4.4.1), and the Commission never bridges the gap between the
possibility that lower transaction volumes might result in a less
accurate RA Benchmark and the required empirical conclusion
that they actually did so.

Similarly, while the Commission criticized the inclusion of
swap, sleeve, and affiliate transactions in the old methodology as
being vulnerable to manipulation (6:102:APP1365, 67-68), the

Commission found only the “potential for such manipulation.”

¥ The Decision suggested that greater price increases in the
category of system RA transactions from the past year compared
to a supposedly “premium” category of local RA transactions from
several past years suggested flaws in the methodology.
(6:102:APP1351-52.) But the Decision itself admitted that the
most recent year included significantly increased prices.
(6:102:APP1351.) The unequal comparison does not show that the
price increases did not accurately reflect market conditions.
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(6:102:APP1358-59, emphasis added.) Indeed, the Commission
concluded that the record “does not support a finding that
purposeful manipulation has taken place.” (Id.; see also
6:102:APP1358 [noting that “[s]leeve transactions may reflect
market prices.”].) The Commission again failed to answer an
empirical question—whether manipulation occurred—with an
empirical finding, based on empirical evidence.

B. Review is needed to prevent the Commission

from picking winners and losers where statutes
require even-handedness.

The Commission has a statutory duty to ensure that its
rates hold both CCA customers and utility customers indifferent
to customers’ departures for CCAs. (§ 366.2, subds. (a)(4), (d)(1);
§ 366.3; see also § 365.2; Cal. Community Choice Assn., supra,
103 Cal.App.5th at p. 858 [the indifference statutes “charge[ ] the
Commission with ensuring that [CCA expansion] ... will not
result in cost shifting between CCA and non-CCA customers.”].)
As the Commission stated in 2018, “the Commission must ensure
equity on both sides of the departing load transaction, that is, for
[CCA customers] as well as remaining” utility customers. (D.18-

10-019, supra, at pp. 6-7.)
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When the Commission prospectively changes the
indifference adjustment based on what methodologies
theoretically will best reflect market prices in the future, the
winners and losers of that prospective change are largely
unknowable. Future market trends may interact with the new
methodology in ways that favor CCA customers or utility
customers, and the impacts are difficult to determine.

In contrast, when the Commission changes the indifference
adjustment retroactively, the impacts to CCA customers and
utility customers are readily calculated. Here, for example, the
old methodology would have led many CCA customers to receive
a credit on their bills for the indifference adjustment. In contrast,
the new methodology sharply increased CCA customers’
indifference adjustment rates. The new methodology, along with
other factors increasing indifference adjustment rates, caused
some CCA customers’ average 2026 indifference adjustments to
increase by 455% from the prior year. (A.25-05-011, supra, at p.
4.) Across the three major electric utilities, the new RA
Benchmark methodology resulted in impacts of well over one
billion dollars of increased costs to CCA customers. (A.25-05-012,

supra, at p. 27.) That increase was the primary factor responsible
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for increasing some customers’ bills by up to $492 in 2026 alone.
(A.25-05-011, supra, at pp. 4-5.)

The Commission knew that the new methodology would
drastically shift cost responsibility from utility customers to CCA
customers. (5:86:APP1168.) What the Commission did not know
based on the evidence before it, and what it did not find, is
whether those retroactively shifted costs were actually necessary
to preserve indifference because the old methodology was actually
inaccurate. By relying on findings of potential inaccuracy instead
of empirical findings about the actual data to support its
retroactive application of the new methodology, the Commission
did not determine whether a cost shift was actually occurring in
2025, and it did not fulfill its statutory obligation to ensure
indifference. Instead, by retroactively changing the methodology
in the absence of a finding that the old methodology actually
offended indifference, the Commission exercised regulatory power
to pick a winner.

Review is needed to clarify that when a statute requires the
Commission to ensure actual indifference, the Commission must
look at—and make a finding regarding—actual empirical

evidence regarding indifference when such evidence is available.
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Absent these steps and evidentiary support, the Commission’s
decision is not supported by the findings and constitutes an abuse
of discretion. (See Cal. Manufacturers Assn., supra, 24 Cal.3d at
p. 259; Securus Technologies, LLC, supra, 88 Cal.App.5th at pp.
802-03.) Importantly, if the Court does not hold the Commission
to its obligation to perform this work, the Commission may
continue to pick winners and losers. Such a result would offend
the indifference statutes’ requirement that the Commission
ensure equity for both CCA and utility customers.

The requirement that the Commission support its decision
with findings on all material issues is designed to avoid such
arbitrary outcomes. (See, e.g., Cal. Motor Transportation Co. v.
P.U.C. (1963) 59 Cal.2d 270, 274 [“Findings on material issues
can ... help the commission avoid careless or arbitrary action.”].)
Thus, review is also necessary to ensure that the findings
requirement is properly enforced.

CONCLUSION

For the reasons described above, CalCCA respectfully

requests that this Court grant review on the questions presented.
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DATED: July 6, 2026 SHUTE, MIHALY &
WEINBERGER LLP

By: /s/ Aaron M. Stanton

AARON M. STANTON
SHANTHI M. CHACKALACKAL

Attorneys for California
Community Choice Association
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