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INTRODUCTION

Section 728 of the California Public Utilities Code prohibits
the Public Utilities Commission from changing rates
retroactively. Yet in Decision 25-06-049 (“Decision”), the
Commission changed a rate that was already being collected. It
began collecting the rate under one ratemaking methodology and
conducted a true-up of the rate using another methodology.
Petitioner California Community Choice Association (“CalCCA”),
an organization that represents community choice aggregators
(“CCAS”), local agencies that compete with investor-owned
utilities to purchase and supply electricity to retail customers in
their communities, challenges the Decision.

The Petition explains that the Decision’s retroactive
application of a changed rate violates section 728’s rule against
retroactive ratemaking. The Decision changes the methodology
for calculating the Resource Adequacy Market Price Benchmark,
a component of the Power Charge Indifference Adjustment, or
PCIA. This indifference adjustment is a charge or credit that
appears on customers’ bills to implement the Commission’s
statutory responsibility to ensure “indifference”™—i.e., to ensure

that CCA and utility customers share equitably in the costs and
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benefits of generation procured on their behalf. Critically, the
Decision applies the changed methodology to 2025 rates that
were already being collected. As a result, CCA customers
collectively will have to pay hundreds of millions of dollars more
than they would have paid under the methodology in place when
the indifference adjustment rate was first set. The Decision
claims that retroactively applying the changed methodology was
necessary to ensure an accurate indifference adjustment. But the
Decision contains neither a finding nor any evidence that the old
methodology produced inaccurate results for 2025 rates.
Respondent California Public Utilities Commission, Real
Parties in Interest Pacific Gas and Electric Company, Southern
California Edison Company, San Diego Gas & Electric Company
(together, “Utilities”), and Real Party in Interest Coalition of
California Utility Employees (“CUE”) (collectively,
“Respondents”) dispute that the Decision violates section 728’s
rule against retroactive ratemaking on three grounds. First,
citing cases holding that the rule against retroactive ratemaking
applies only to general ratemaking, they argue that the Decision
was not general ratemaking subject to the rule. Second, they

argue that the Decision was not retroactive because the changed
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methodology was applied as part of a true-up process. Third, they
argue that the indifference statutes supersede section 728. All
three arguments fail.

First, Respondents present an inappropriately narrow
definition of “general ratemaking.” Relying on cases
distinguishing general ratemaking from the largely ministerial
application of approved formulas to actual costs, they argue that
general ratemaking occurs in specific proceedings called General
Rate Cases and necessarily involves the utilities’ opportunity to
earn profit on their investments. The Decision materially differs
from the non-general ratemaking described in Respondents’
cases. Far from the ministerial application of approved formulas
to actual costs, the Decision changed the underlying design of the
rate and involved complex policy considerations and subjective
determinations of how to value utility assets—exactly the sorts of
characteristics associated with general ratemaking.

In addition, contrary to Respondents’ arguments, general
ratemaking is not limited to General Rate Cases. The nature of
the Commission’s substantive actions, not where they occur,
determines whether they are general ratemaking. In the 1970s,

when Respondents’ primary cases were decided, general
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ratemaking did occur primarily in General Rate Cases.
Ratemaking has evolved considerably since then. Today, even the
functions that Respondents claim typify general ratemaking—for
example, setting the utilities’ rates of return—occur outside of
General Rate Cases. Current Commission practice thus no longer
supports Respondents’ restriction of general ratemaking to
General Rate Cases. Indeed, if the rule against retroactive
ratemaking applied only in formal General Rate Cases, the
Commission could evade that rule entirely by dispersing
ratemaking across separate proceedings. The Legislature did not
intend the rule to be so easily undermined. Section 728 says
nothing about General Rate Cases, utilities’ opportunities to earn
profit on investments, or any of the other limitations
Respondents seek to graft onto the statutory text.

Respondents’ second argument—that the Commission’s
action was not retroactive because the approved rates were
always subject to a true-up—similarly fails. Respondents
themselves characterize true-ups as “backward-looking”
components of rates that change rates “retrospectively.” While a
true-up is already inherently retroactive, it involves replacing a

previously estimated forecast value with a new, final actual value
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without a change in rate methodology. The Commission here
changed the methodology for calculating the rate and thus the
true-up mid-stream, after charges were already being collected
under the previously approved rate methodology. That rate
change had retroactive effect.

The fact that stakeholders had notice that the Commission
might change the methodology does not cure this problem.
Respondents point to federal cases holding that adequate notice
can permit what would otherwise be retroactive ratemaking. But
California has no such notice exception. Nor should it. Notice
does not defeat the CCAs’ and others’ reliance on the stability of
approved rates—the stability that the rule against retroactive
ratemaking is designed to protect.

As to Respondents’ third argument, the indifference
statutes did not require retroactive application of the changed
methodology. Rather, the Commission was required to harmonize
the indifference statutes with section 728 before concluding that
the two provisions irreconcilably conflict. The Commission could
have readily harmonized the two statutes by applying the new
methodology for calculating the indifference adjustment only

prospectively and leaving in place the methodology for
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calculating the 2025 rates. The Commission’s omission of this
step constitutes legal error.

In addition to violating the rule against retroactive
ratemaking, the Commission’s application of the new
methodology to 2025 rates was not supported by the findings or
the evidence. The Commission’s stated justification for
retroactive application was that the 2025 rates produced by the
old methodology were inaccurate and thus failed to ensure
indifference. But the Commission never found that the 2025
results were actually inaccurate. It identified factors that could
have led to manipulation or distortion. But it did not find—and
the record did not include any evidence suggesting—that the
2025 rates were actually manipulated or distorted.

CalCCA does not dispute that evidence of potential
vulnerabilities in an existing methodology could support an
inference that prospective application of a new methodology may
more accurately determine indifference. But that inference
cannot support retroactive application of a new methodology
where specific data exists to confirm whether the old
methodology actually yielded accurate results. Here, the

Commission purportedly had real data available to evaluate the
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old methodology.! And it knew that retroactively imposing a new
methodology would radically shift costs toward CCA customers.
In light of the Commission’s statutory obligation to ensure
indifference among CCA and utility customers, the Commission’s
retroactive imposition of the new methodology without a finding
or evidence that the old methodology was actually inaccurate
constituted an arbitrary abuse of discretion. Absent such
evidence, the Commission did not ensure indifference as to 2025
rates—instead, it simply picked a winner.

Finally, the Utilities argue that the Petition failed to
establish standing. But the Petition shows that CalCCA has
standing to challenge the Decision as a representative of the
CCAs harmed by it. CalCCA also satisfied all statutory and
regulatory requirements to become a party to the underlying
Commission proceeding and obtain judicial review.

The Decision’s retroactive application of a new methodology

for calculating indifference violated the rule against retroactive

I Notably, the Commission did not include this data in the record,
despite parties’ requests. (5:88:APP1199.) (Citations to the
Appendix of Exhibits are in the form [Volume]:[Tab]:[Page
Number].)
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ratemaking, was not supported by the findings or the evidence,
and constituted an abuse of discretion. Petitioners request that

the Court issue a writ of review and set aside the Decision.

ARGUMENT

L. The Commission’s application of a new methodology
for calculating the indifference adjustment to 2025
rates violated the rule against retroactive
ratemaking.

Respondents argue that the Commission did not violate the
rule against retroactive ratemaking because (1) the Commission’s
change to the design of the indifference adjustment was not
general ratemaking subject to the rule; (2) the Commission’s
change was not retroactive; and (3) the statutes requiring
ratepayer indifference supersede the rule against retroactive
ratemaking.

Respondents incorrectly define general ratemaking in a
variety of ways. First, in relying on cases involving annual
changes to rates based on the application of approved formulas,
Respondents overlook the difference between changes to the
design of a rate and simple calculations performed in applying a
rate. Second, Respondents incorrectly dismiss the California

Supreme Court’s conclusion that general ratemaking is
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characterized by complex policy-making involving the
consideration of multiple variables. Third, Respondents
incorrectly assert that whether a utility earns a profit
distinguishes general ratemaking from other ratemaking.
Fourth, Respondents wrongly assert that general ratemaking
occurs only in specific Commission proceedings called General
Rate Cases. Rather, the nature of the Commission’s action, and
not where it occurs, determines whether the action constitutes
general ratemaking. Taken together, Respondents’ arguments
would allow the Commission to avoid the statutory rule against
retroactive ratemaking by segmenting rate-setting into numerous
discrete pieces and claiming that each piece in isolation is not
general ratemaking. The rule against retroactive ratemaking
does not allow for such manipulation, and Respondents’
interpretation is incorrect. Moreover, under the applicable
standard of review, this Court owes no deference to the
Commission’s interpretation of the rule against retroactive
ratemaking.

Respondents’ arguments related to retroactivity fare no
better. A true-up process is inherently retroactive, as it looks

back to adjust previously collected rates by substituting
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estimated costs with final, actual costs. Here, however, the
Commission did not simply true-up costs using the same rate
methodology each time; instead, it applied a new method for
calculating the indifference adjustment to true-up rates that had
already been collected under the old methodology. In changing
the methodology for calculating the true-up mid-stream—rather
than simply substituting the actual values for forecast values—
the Commission retroactively changed the rates.

Finally, the indifference statutes do not supersede or
conflict with the rule against retroactive ratemaking. These two
statutory principles can readily coexist if the Commission acts
prospectively. The Commission erred by failing to harmonize the
indifference statutes with the rule against retroactive
ratemaking.

A. The Commission’s change to the methodology

for calculating the resource adequacy market
price benchmark used in determining the

indifference adjustment constituted general
ratemaking.

1. In describing general ratemaking,
Respondents overlook the difference
between a simple true-up of forecasts
against actual costs and a change to the
design of the rate.

20



Respondents present an overly broad reading of Southern
California Edison Co. v. Public Utilities Commission ((1978) 20
Cal.3d 813, 817 (“Edison”)) and other precedent holding that the
rule against retroactive ratemaking applies only to general
ratemaking. These cases show that applying a true-up of
forecasted costs against actual costs and adjusting rates
accordingly is not general ratemaking. In contrast, the
Commission’s action here—adopting a new methodology for
calculating a subjective value of certain utility assets as part of
determining customers’ rates—involved a change in the design of
the rate and constitutes general ratemaking.

In Edison, the Court concluded that the annual application
of a fuel adjustment clause intended to allow the utility to recover
its actual fuel costs is not general ratemaking. (20 Cal.3d at pp.
828-29.) In reaching this conclusion, the Court reasoned that the
operation of fuel adjustment clauses is “essentially ministerial,”
and the resulting rate changes do not require a hearing within

the meaning of section 728.2 (Id., citing City of Los Angeles 11,

2 Unless otherwise noted, all statutory references are to the
Public Utilities Code.
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explaining that operation of a fuel adjustment clause does not
involve a change in the rate formula, only an update in costs
processed through that formula.) The Court further reasoned
that, because the application of a clause intended to recover
actual costs is not general ratemaking, ordering refunds of
amounts collected in excess of actual costs does not violate the
rule against retroactive ratemaking. (Id. at pp. 829-30.)
Respondents’ mistakenly claim that Edison allows the
retroactive change in methodology at issue here. They argue that,
because the annual calculation of the indifference adjustment is
not general ratemaking, “the revision of the [Market Price
Benchmark] methodology necessarily is not general ratemaking
either.” (Utilities’ Opposition Brief (“UOB”) at p. 43, emphasis
added; see also Commission’s Opposition Brief (‘COB”) at p. 36
[“Edison expressly finds that a fuel adjustment mechanism does
not constitute general ratemaking and thus cannot constitute
retroactive ratemaking.”] (emphasis added).) Respondents’
reading of Edison is too broad. Edison, unlike the Commission’s
action here, did not approve the retroactive application of a new
methodology. In Edison, the Commission adopted a new fuel

adjustment clause and applied it prospectively. (Id. at p. 824.)
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But rather than apply the new clause to amounts previously
collected, the Commission ordered the utility to essentially true-
up those collections against “its actual fossil fuel cost incurred,”
(id.), to achieve more quickly the same balancing result that
would have been accomplished over time (id. at p. 826). Edison’s
holding is thus limited to approving simple true-ups against
actual costs. It does not cover any retroactive change in
methodology affecting an annual adjustment clause.

Critically, in attempting to broaden Edison’s holding,
Respondents overlook the difference between setting the design of
a rate and the rote annual application of that rate. In describing
general ratemaking, Edison extensively discussed City of Los
Angeles v. Public Utilities Commission ((1975) 15 Cal.3d 680, 697
(“City of Los Angeles II”)). (Edison, 20 Cal.3d at pp. 826-29.) That
earlier case explained the difference between designing a rate
that includes the operation of a fixed formula and applying it:

The proposed [adjustment] clause is nothing more or

less than a fixed rule under which future rates to be

charged the public are determined. It is simply an

addition of a mathematical formula to the filed

schedules of the company. ... Itis clear that notice is

not required on each occasion there is a change in the

ratepayers’ bills, but that notice is required for every

change in the filed schedules which are the
underlying bases for the computation of those bills.
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(15 Cal.3d at pp. 696-97, quoting Norfolk v. Virginia Electric etc.
Co. (1955) 197 Va. 505, 516-18 (cleaned up).) The Court clarifies
that changing the underlying basis for calculating a rate is
different from applying those calculations to change the amount
charged to customers. The former change constitutes general
ratemaking; the latter does not.

City of Los Angeles II referred to ratemaking requiring
notice or hearings, rather than to general ratemaking. But section
728 speaks in similar terms, referring not to general ratemaking
but to Commission decisions “after a hearing.” Courts have
interpreted section 728’s references to decisions requiring
hearings to refer to decisions that constitute general ratemaking.
(Edison, 20 Cal.3d at p. 816.) City of Los Angeles II should be

similarly understood.?

3 The Utilities fault CalCCA for not arguing that a hearing was
required here. (UOB at p. 47, fn. 15.) But the substance of a
Commission action, not the procedures employed, determines
whether general ratemaking occurred. Where the record may be
sufficiently developed through written submissions, parties to
Commission proceedings often forego hearings in the interests of
efficiency, particularly when—as here (2:24:APP0362)—the
Commission urges haste. These accommodations do not change
the nature of the ratemaking.
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Here, the Decision’s change to the methodology for
calculating the indifference adjustment altered the design of the
rate. The Decision involved a “change in the ... underlying bases”
for computing customer bills and thus constitutes general

ratemaking.

2. Respondents incorrectly dismiss the
Supreme Court’s conclusion that complex
policy-making involving consideration of
multiple variables is a feature of general
ratemaking.

Edison discussed City of Los Angeles II in part to contrast
the operation of annual adjustment clauses with the more
complex policy-making involved in designing those clauses. The
Utilities dismiss Edison’s explanation that policy-making is a
feature of general ratemaking, claiming that Edison was only
characterizing the prior case. (UOB at p. 47.) But Edison
expressly—and extensively—relied on City of Los Angeles II in
contrasting general ratemaking and “the essentially ‘ministerial’
operation of ... adjustment clauses” that do not constitute general
ratemaking. (Edison, 20 Cal.3d at pp. 826-29 [“That the [fuel
adjustment clause] does not constitute retroactive ratemaking ...
is demonstrated by our decision in [City of Los Angeles I1].”].)

Edison’s discussion of “true ratemaking” as involving
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consideration of many variables and formulation of broad policies
offers the case’s clearest distinction as to what constitutes
general ratemaking and what does not. (See id.)

Respondents’ argument that California Manufacturers
Association v. Public Utilities Commission ((1979) 24 Cal.3d 251
(“California Manufacturers”)) states that policy-making is not a
hallmark of general ratemaking is likewise incorrect. California
Manufacturers held that policy-making can occur outside of
General Rate Cases in smaller cases called offset proceedings.
(Id. at pp. 257-58.) But, contrary to the Commission’s argument,
that holding does not logically lead to the conclusion that
consideration of policy issues “is irrelevant as to whether the
Decision constitutes general ratemaking.” (COB at p. 45.) Just
because policy-making can occur outside of General Rate Cases
does not mean that policy-making is not a feature of general
ratemaking. For the Commission’s argument to be logically valid,
general ratemaking would have to occur only in General Rate

Cases. That is not the holding of California Manufacturers.*

4 And, as discussed in Section I.A.4 below, general ratemaking
does now occur outside of General Rate Cases. In the 1970s,
however, when both Edison and California Manufacturers were
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Moreover, California Manufacturers, like Edison, is
distinguishable from the present ratemaking because the rate
changes at issue in both cases involved corrections of fuel
adjustment clauses with readily verified actual costs. (Id. at p.
258; Edison, 20 Cal.3d at pp. 829-30; see also City of Los Angeles
11,15 Cal.3d at p. 697 [noting that fuel adjustment clauses
involve “the application of a mathematical formula to a figure
definitively established by reference to the utilities’ books”].) In
contrast, the Decision’s change to the methodology for calculating
the Resource Adequacy Market Price Benchmark involved
subjective determinations about how to value certain utility
assets. (See D.19-10-001, Decision Refining the Method to

Develop and True Up Market Price Benchmarks (Oct. 17, 2019)5

decided, the Commission had many fewer major ratemaking
proceedings before it. This more limited regulatory landscape
may explain why California Manufacturers appears to have
assumed that the only options for ratemaking were offset
proceedings to address “extraordinary changes in fuel costs and
[the] method of apportionment of the increase” or a full General
Rate Case, including “recalculat[ion of] all expenses, revenues,
rate base, and rate of return.” (California Manufacturers, 24

Cal.3d at p. 258.)

5 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M318/K1
67/318167258.PDF.
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at p. 36 [acknowledging that Market Price Benchmarks would
not be trued-up against only “actual prices from purchases and
sales,” and that the benchmarks “are needed for estimating value
that is unknown.”].) These determinations are fraught with
complex policy considerations involving multiple variables (see
Petition (“Pet.”) at 70; 6:102:APP1346 [“The questions that
predominate ... are of policy”]) and are not merely a matter of
trueing up forecast costs against actual costs (see D.19-10-001 at
p. 36). The fuel adjustment clauses considered in Edison and
California Manufacturers are thus fundamentally different from
the indifference adjustment rate at issue here.

The complexity of the indifference adjustment also defeats
Respondents’ reliance on cases holding that offset proceedings
accounting for a single “extraordinary change” to utility costs are
not general ratemaking. (UOB at p. 40, citing City & Cnty. of San
Francisco v. P.U.C. (1985) 39 Cal.3d 523, 531.) For example, the
Utilities cite City and County of San Francisco v. Public Utilities
Commission, which held that an accounting revision that affected
only costs could be addressed in an offset proceeding, rather than
in a General Rate Case that must consider costs and revenues.

(39 Cal.3d at p. 531.) In that case, the Commission could
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permissibly change rates to address an unanticipated change in
costs because the change operated within the framework
established in the General Rate Case. (Id. [“[T]he commission
need only determine the relevant extraordinary change and then
... offset the effect of such change, with all other items of expense
and revenue held constant as estimated in the utility’s most
recent general rate proceeding.”].)

In contrast to the accounting revision in City and County of
San Francisco, the indifference adjustment involves more than
just costs. It involves the comparison of power procurement costs
to the market value of the utilities’ portfolio of generation assets.
(1:1:APP0025.) And the Commission’s change to the indifference
adjustment here involved not only an update of costs, but a
change in the method for determining value. Thus, Respondents
cannot successfully rely on cases holding that one-off rate
changes to account for extraordinary, unforeseeable charges,
occurring within the scope of a ratemaking methodology
previously designed in a General Rate Case, do not constitute
general ratemaking. (See Ponderosa Tel. Co. v. P.U.C. (2011) 197
Cal.App.4th 48, 63-64 [distinguishing Edison on the grounds that

it involved such “extraordinary” charges].)
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3. Whether the utility may earn a rate of
return is not the distinguishing feature of
general ratemaking.

Respondents finally argue that general ratemaking is
distinguished by the utilities’ opportunity to earn profits. (COB at
pp. 29, 43; UOB at p. 43.) They assert that because the
indifference adjustment involves reimbursement of costs with no
opportunity to earn profit, it does not involve general
ratemaking. (UOB at pp. 34-40.)

Whether the utility makes a profit, however, is not the
defining characteristic of general ratemaking. General
ratemaking involves consideration of “cost[s] and expenses plus a
reasonable return on the value of property devoted to public use.”
(Edison, 20 Cal.3d at p. 818.) Both a return on investment and
costs are included in the mix.® (Southern Cal. Gas. Co. v. P.U.C.

(1979) 23 Cal.3d 470, 474 [“Rates of a publicly regulated utility

6 The indifference adjustment also includes consideration of
Utility-Owned Generation—on which the utilities earn a rate of
return, and for which the costs originate in the utilities’ General
Rate Case proceedings—as part of the revenue requirement.
(D.18-10-019, Decision Modifying the Power Charge Indifference
Adjustment Methodology (Oct. 19, 2018), at p. 33.) D.18-10-019 is
available at
https:/docs.cpuc.ca.gov/PublishedDocs/Published/G000/M232/K6
87/232687030.PDF.
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are based on two components: (1) the utility’s operating expenses
... and (2) a fair return on its investment, which is found by
multiplying its authorized rate of return by the value of property
devoted to public use (rate base).”].)

Moreover, it cannot be true that the key factor
distinguishing general rates from non-general rates like the fuel
adjustment clause in Edison is “a [General Rate Case’s]
establishment of a rate of return.” (COB at p. 43.) In Southern
California Gas Co., cited by the Utilities (at p. 38), the Court
upheld the Commission’s decision in an offset proceeding to
retroactively change the rate of return established in a General
Rate Case. (Southern Cal. Gas Co., 23 Cal.3d at pp. 480, 483-84.)
If the Commission’s argument that general ratemaking is
distinguished by the utility’s opportunity to earn a profit were
correct, the Commission’s action in Southern California Gas Co.
would have been impermissible retroactive ratemaking.

Respondents’ profit- or rate-of-return-focused definition of
general ratemaking is so narrow that not even a Phase 1 General
Rate Case proceeding would meet it. For example, the scope of
Southern California Edison Company’s Phase 1 General Rate

Case did not include rate of return. (See A.23-05-010, Assigned
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Commissioner’s Scoping Memo and Ruling (Sept. 5, 2023)7 at pp.
3-4 [General Rate Case proceeding will evaluate proposed
revenue requirement, costs, and recovery mechanisms].) Rather,
rate of return is determined in a separate cost of capital
proceeding. (See, e.g., A.25-03-010, Assigned Commissioner’s
Ruling Consolidating Four Applications and Scoping Memo and
Ruling (July 16, 2025)8 (“A.25-03-010 Scoping Memo”) at p. 3
[cost of capital proceeding scope includes determining rate of
return, cost of equity, cost of debt, and capital structure for four
utilities].) Respondents’ definition of general ratemaking does not
line up with how the Commission sets rates, including
undisputedly general rates.

Respondents’ narrow focus on utility profits as the
hallmark of general ratemaking is also inconsistent with the
broader purpose of the rule against retroactive ratemaking. The

rule does not protect only utilities. It also protects customers and

7 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M519/K777/51
9777252 .PDF.

8 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M573/K507/57
3507615.PDF.
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other stakeholders whose reliance on stable rates are frustrated
when the Commission changes rates that were previously
approved. (City of Los Angeles v. P.U.C. (1972) 7 Cal.3d 331, 357.)
Section 728 itself says nothing about whether the utility has the
opportunity to earn a profit.
4, Whether a change in the design of a rate
constitutes general ratemaking depends

on the nature of the change, not the label
assigned to the proceeding.

Respondents’ arguments assume that general ratemaking
overlaps entirely with and occurs solely within General Rate
Cases. (COB at pp. 10 [“[T]he Commission sets general rates
prospectively through an investor-owned utility’s ... General Rate
Case (GRC) process.”]; UOB at pp. 41-42.) Because the Decision is
not part of a General Rate Case, they argue, it cannot constitute
general ratemaking. (See, e.g., COB at p. 39 [“The Decision is not
part of a GRC and does not set any rates, general or otherwise.”].)
Respondents’ arguments overlook that it is the substance of the
Commission’s decision-making process, and not the formal
designation of the proceeding in which it occurs, that determines

whether a decision constitutes general ratemaking.
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General ratemaking occurs outside of General Rate Cases.
For example, factors like rate of return—which Respondents
identify as a core feature of general ratemaking (§ 1.A.3, supra)—
are set outside of General Rate Cases. (A.25-03-010 Scoping
Memo at p. 3; see also Southern Cal. Gas Co., 23 Cal.3d at pp.
480, 483-84 [adjusting rate of return in an offset proceeding].)

The Petition also cited examples of statutes in which the
Legislature has acknowledged general ratemaking occurring
outside of General Rate Cases. (Pet. at pp. 64-65, citing §§ 740.19,
727.5.) The Commission dismissed these statutes, arguing that
“[n]either code section has anything to do with” the indifference
adjustment at issue in this case. (COB at pp. 40-41.) The
Commission misses the point. The Petition did not cite these
statutes because they referred to the indifference adjustment
(they do not). Rather, these statutes are relevant because they
demonstrate that the same rates set in General Rate Cases may
also be set outside of General Rate Cases. Similarly, the
Commission’s argument that the Legislature could have required

the Commission to determine the indifference adjustment within

utilities’ General Rate Cases, but did not do so (COB at p. 41),
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does not mean that the indifference adjustment is not a general
rate or that formulating it is not general ratemaking.

The indifference adjustment is a general rate, and the
change to its design at issue here constituted general ratemaking
even though it occurred outside of a General Rate Case. In
formulating the indifference adjustment, the Commission
established a revenue requirement, including determining
eligible costs; it allocated the revenue among customer classes;
and it turned the allocated revenues into a rate. (Pet. at p. 68.)
Each of these steps is performed in General Rate Cases. (See
California Manufacturers, 24 Cal.3d at p. 256-57.)
Notwithstanding its label, the ratemaking proceeding here thus
effectively operated—i.e., served the same function—as a General
Rate Case for the indifference adjustment.

Contrary to Respondents’ arguments (UOB at p. 13, 22-23;
COB at p. 34), the fact that the amount of the indifference
adjustment is determined annually as part of the Energy
Resource Recovery Account (‘ERRA”) proceeding—the same
proceeding that includes the annual operation of the successor to
the fuel adjustment clauses discussed in Edison—does not mean

that decisions designing the indifference adjustment are not
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general ratemaking. As described above, applying a rate is
different from establishing one (City of Los Angeles II, 15 Cal.3d
at 697), and the indifference adjustment is different from fuel
adjustment clauses. The fact that the indifference adjustment is
annually calculated on the same schedule as a fuel adjustment
clause is irrelevant to whether the Decision constituted general
ratemaking.
5. The Commission cannot avoid the
prohibition on retroactive ratemaking by
chopping general ratemaking into small

pieces and dispersing them across various
proceedings.

The Commission attempts to avoid the conclusion that the
Decision constituted general ratemaking in part by artificially
narrowing the Decision’s scope and arguing that, in isolation, the
Decision is not general ratemaking. The Decision, however, must
be considered in context as part of the larger scheme of
Commission ratemaking related to the indifference adjustment.
The Commission cannot piecemeal its way around the rule
against retroactive ratemaking.

As an initial matter, the Commission objects that CalCCA
mischaracterizes the Decision by claiming that it modified the

method for calculating the indifference adjustment. (COB at p.
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48.) Instead, the Commission argues, the Decision changed only
the method for calculating the Resource Adequacy Market Price
Benchmark, not the method for calculating the indifference
adjustment itself. (Id.) The Commission’s argument makes little
sense. The benchmark is an element of the indifference
adjustment; a change to the former directly and inevitably results
in the change to the latter. As a result of the Decision, customers
will not experience a change to the benchmark—they will
experience a change to the indifference charge they see on their
bill. Notwithstanding the Commission’s semantic distinctions, by
changing the method for calculating the Resource Adequacy
Market Price Benchmark, the Decision changed the method for
calculating the indifference adjustment.

The Commission next argues that the Decision, by
changing only the benchmark calculation methodology, did not
“determine a revenue requirement, allocate revenue among
various customer classes, or allocate the revenues into a fixed
rate.” (COB at p. 49.) The Commission is again incorrect. The
indifference adjustment as a whole allocates responsibility for
costs among customer classes. By changing a part of the

indifference adjustment and thereby changing the whole, the
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Decision did change how revenue is allocated among different
customer classes. (See 6:102:APP1365 [concluding that the
changed methodology would ensure indifference among
customers].)

Finally, the Commission argues that, to the extent other
aspects of general ratemaking described in the Petition occurred
in other proceedings, they “cannot demonstrate legal error in the
Decision” itself. (COB at pp. 49-50 [citing, for example, the
Petition’s argument that D.18-10-019 determined a revenue
requirement for the indifference adjustment].) The Commission
misses the point. The Petition cites other decisions and
proceedings to show that the Commission has taken the process
of formulating a general rate—here, the indifference
adjustment—and broken it up across several proceedings. But
that does not change that the rate as a whole is a general rate, or
that the Commission, in changing a piece of the rate, is engaged
in general ratemaking. The Commission cannot break general
ratemaking into bite-sized pieces and then claim that each
individual piece can be retroactively changed because it is not

itself general ratemaking. Endorsing this approach would
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effectively nullify section 728, subordinating it to the
Commission’s decisions as to how to structure its proceedings.

6. The Commission’s interpretation of
section 728 is not entitled to deference.

The Commission argues that its interpretation of section
728 is entitled to deference under Yamaha Corp. of America v.
State Board of Equalization ((1998) 19 Cal.4th 1 (“Yamaha™).
(COB at pp. 51-52.) But under Yamaha, the Commission’s
Decision is entitled to no—or at most, minimal—deference.

The Court’s first step under Yamaha is to determine
whether the agency’s action lies within the scope of its authority.
(Center for Biological Diversity, Inc. v. P.U.C. (2025) 18 Cal.5th
293, 305-06; Yamaha, 19 Cal.4th at p. 16 [Mosk, J., concurring].)
In evaluating this question, the court does not defer to the
agency’s interpretations. (Center for Biological Diversity, 18
Cal.5th at pp. 305-06 [“[A] court does not defer to the agency’s
view of whether [an agency regulation] lies within the scope of
the lawmaking authority delegated by the Legislature.”]; see also
San Pablo Bay Pipeline Co. v. P.U.C. (2015) 243 Cal.App.4th 295,
310 [deference to the Commission’s interpretation of statutes

involving the scope of its jurisdiction is inappropriate].) This case
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concerns whether the Commission had authority to impose its
new method for calculating indifference retroactively, or whether
it failed to proceed in the manner required by law by ignoring
section 728’s limits. Because this question concerns whether the
Decision lies within the scope of the Commission’s statutory
authority, the court owes no deference to the Commission’s
interpretation of section 728.

But even if the Court were to turn to the situational factors
described in Yamaha for determining what weight to give an
agency’s interpretation, the Decision would still be entitled to
minimal deference. The factors cited in Yamaha include whether
the legal text to be interpreted is “technical, obscure, complex,
open-ended, or entwined with issues of fact, policy, and
discretion;” whether the agency carefully considered its decision
after extensive process; and whether the agency’s interpretation
has been consistently maintained over time. (Yamaha, 19 Cal.4th
at pp. 12-13.)

Taking the last factor first, the Commission has issued
decisions that directly contradict its position that changes to the
indifference adjustment methodology can be applied

retroactively. For example, in a decision changing the method for
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assigning retail choice customers to a “vintage” for determining
their specific indifference adjustments, the Commission expressly
stated that, “to avoid retroactive ratemaking, we do not re-adjust
[indifference adjustment] charges that have already been
assessed.” (D.16-09-044, Decision Resolving Vintaging
Methodology for Power Charge Indifference Adjustment for
Community Choice Aggregation Customers (Oct. 5, 2016)? at p.
18.) Instead, the Commission applied the changes prospectively
only, directing the utility to “collect future [indifference
adjustment] charges according to the [newly adopted] method.”
(Id., emphasis added.)

Similarly, in D.11-12-018, which revised the indifference
adjustment to include consideration of utility portfolios’
renewable energy attributes, the Commission carefully avoided
retroactive application of the new methodology. (D.11-12-018,

Decision Adopting Direct Access Reforms (Dec. 7, 2011)'° at pp.

9 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M167/K7
44/167744142.PDF.

10 Available at
https://docs.cpuc.ca.gov/PublishedDocs/WORD PDF/FINAL DEC
ISION/154792.PDF.
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96-97.) The Commission concluded that changes to the
methodology “cannot be applied retroactively” to a utility that
had already implemented its indifference adjustment rates for
that year.!! (Id.)

In avoiding retroactive ratemaking, these decisions
implicitly recognized that the indifference adjustment is a
general rate, and that changes to the indifference methodology
represent general ratemaking. Otherwise, the rule against
retroactive ratemaking would not have been a concern. These
decisions thus conflict with the Commission’s current position in

the Decision. Such a “vacillating position is entitled to no

deference.”'? (See Yamaha, 19 Cal.4th at p. 13 [cleaned up].)

11 D.18-10-019 and D.19-10-001 likewise applied prospectively.
(See, e.g., D.18-10-019 at p. 85 [“[t]his proceeding corrects an
outdated and flawed methodology for forecast year 2019,” the
year after the decision]; D.19-10-001 at p. 3 [aiming to implement
changes in the forecast for the following year].)

12 None of the purportedly consistent decisions cited by the
Commission (at pp. 54-55) involved the indifference adjustment.
Moreover, D.03-05-076 acknowledged that the Commission may
establish memorandum or balancing accounts only prospectively,
(D.03-05-076, Opinion on Motion for Memorandum Account (May
23, 2023) at pp. 6-7, fn. 5), similar to CalCCA’s argument that the
Commission may not change the design of a rate retroactively.
D.03-05-076 is available at

https:/docs.cpuc.ca.gov/PublishedDocs/WORD PDF/FINAL DEC
ISION/26521.PDF.

42


https://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/26521.PDF
https://docs.cpuc.ca.gov/PublishedDocs/WORD_PDF/FINAL_DECISION/26521.PDF

The Commission also argues that its Decision is entitled to
deference because of the underlying procedures employed. (COB
at p. 55.) But the Decision here followed an expedited process
conducted without an evidentiary hearing, under conditions of
haste. (2:24:APP0359 [Assigned Commissioner calling for
“expedited action”]; see also id. at APP0363 [“[O]ur only chance to
address customer cost responsibility for ... 2025 needs to look
towards the October filings.... [W]e will lose our chance to correct
[any inadvertent cost shift] if we don’t act quickly.”].) The
Assigned Commissioner himself recognized that the interim
solution adopted for 2025 might be “very different” from the
decision adopted after “we will have more time to reflect about
what the best long-term solution looks like.” (id. at APP0364.)
Moreover, the parties to the proceeding did not receive all of the
evidence they requested, including some evidence necessary to
evaluate the evidentiary basis for the Decision. (Pet. at p. 45,
citing 1:8:APP0115, 5:86:APP1167-68, 5:88:APP1199.) These
circumstances do not inspire confidence that the Decision is
“likely to be correct.” (See Yamaha, 19 Cal.4th atp. 13.)

Finally, the Commission argued that its interpretation is

entitled to deference based on its expertise applying a complex,
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technical regulatory scheme, in which issues of fact and policy
are purportedly entwined with questions of law, and in which the
Legislature delegated it discretion to achieve indifference. (COB
at pp. 52-54.) Certainly, the Legislature directed the Commission
to ensure ratepayer indifference. (§§ 366.1, 366.2, 365.2.) And one
cannot with a straight face deny that the calculation of the
Resource Adequacy Market Price Benchmark component of the
Power Charge Indifference Adjustment is at least somewhat
technical. However, the Commission’s arguments miss the mark.
The question of deference goes not to the Commission’s
interpretation of the indifference statutes (COB at p. 52), or even
to the technical details of whether the Market Price Benchmarks
are adequately ensuring indifference (COB at p. 53), to which the
Commission’s expertise may be relevant. Rather, the question of
retroactivity here goes to the interpretation of the basic text of
section 728 and the judicial decisions applying it. Section 728
uses plain, simple language to limit the Commission’s authority
to revise rates to prospective action only. The key statutory text
at issue does not involve a broad legislative grant of authority.
Rather, it imposes a clear limit on the Commission’s power. In

evaluating straightforward statutory text and judicial precedent,
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the Court, and not the Commission, has the “comparative
interpretive advantage,” and so less deference is warranted. (See
Yamaha, 19 Cal.4th at 12.) The Commission cannot use the
complexity of the underlying rate mechanism to shield itself from
the robust and independent judicial scrutiny of its statutory
interpretation that is required here.

B. The Commission’s mid-stream change to the

method for calculating the market price
benchmark had retroactive effect.

Respondent and Real Parties next argue that the Decision
lacks retroactive effect because the indifference adjustment rates
set and collected based on the 2025 ERRA forecasts purportedly
were not final rates, but were always subject to a final true-up.
The Decision’s application of the new methodology for calculating
the indifference adjustment to 2025 rates, they argue, modifies
only this true-up. (UOB at pp. 14, 35; Coalition of California
Utility Employees Opposition Brief (‘CUEOB”) at p. 54; COB at
p. 12))

The change in methodology, however, has retroactive effect.
As an initial matter, a “rate” is not only a number or amount. As
the Utilities concede (UOB at p. 45, fn. 14), a “rate” is also a

formula, mechanism, or fixed rule for calculating such a number
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or amount (City of Los Angeles I, 15 Cal.3d at pp. 691, 697; see
also OXY USA, Inc. v. FERC (D.C. Cir. 1995) 64 F.3d 679, 699
[concluding that FERC’s change to a formula effectively
constituted a change to a rate]). The Commission set the method
for calculating the Resource Adequacy Market Price Benchmark
in Decisions 18.10-019 and D.19-10-001, and it ordered that
method applied in the 2025 ERRA Forecast Decisions for each
respective utility. (See D.24-12-038, Decision Approving Pacific
Gas and Electric Company’s 2025 Energy Resource Recovery
Account Related Forecast Revenue Requirement and 2025
Electric Sales Forecast (Dec. 20, 2024)13 at p. 21; D.24-12-039,
Decision Approving Southern California Edison Company’s 2025
Energy Resource Recovery Account-Related Forecast Revenue
Requirement (Dec. 23, 2024)'4 at p. 80; D.24-12-040, Decision
Approving San Diego Gas & Electric Company’s 2025 Electric

Procurement Revenue Requirement Forecasts, 2025 Electric

13 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/GO00/M550/K2
88/550288170.PDF.

14 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M550/K3
13/550313757.PDF.
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Sales Forecast, and Greenhouse Gas Related Forecasts (Dec. 23,
2024)' at p. 35 [together, “2025 ERRA Forecast Decisions”].) The
Decision’s change to the method for calculating the ultimate rate
thus constituted a change to an approved and final rate. (See City
of Los Angeles I1, 15 Cal.3d at p. 697; see also § 728 [applying not
only to rates but also to “rules, practices, or contracts affecting
such rates”].)

The fact that the Commission applied the changed
methodology to a true-up does not eliminate its retroactive effect.
A true-up—in which forecasted rates that have already been
collected are adjusted based on more recent data or
assumptions—is inherently retroactive. Indeed, in a decision
issued while this Petition was pending, the Commission itself
acknowledged that the true-ups used in calculating the
indifference adjustment operate retroactively. (D.25-12-027,
Decision Approving Pacific Gas and Electric Company’s 2026

Energy Resource Recovery Account Related Forecast Revenue

15 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M550/K4
82/550482086.docx.

47


https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M550/K482/550482086.docx
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M550/K482/550482086.docx

Requirement and 2026 Electric Sales Forecast (Dec. 23, 2025)16 at
pp. 16-17 [“[Market Price Benchmarks] are multiplied by the
relevant portfolio volume as part of the overall calculation of
market value. ... [T]he true up adders retrospectively update
market value.”] (emphasis added).) The Utilities likewise
characterize the true-up as “a backward-looking ... component” of
the rates. (UOB at p. 12.)

In contrast to conducting a routine true-up of forecast costs
against actual costs, which is itself retroactive, the Commission
here changed the methodology for conducting a true-up between
the forecast and the final true-up. That is, the Commission
ordered rates to be collected based on forecasts using the old
methodology. It then directed that these already-collected rates
be revised in a backward-looking fashion—i.e., trued-up—using a
different methodology from the one previously approved. This
new methodology effectively replaced the old methodology

previously used in calculating rates—as if the original

16 Available at
https://docs.cpuc.ca.gov/PublishedDocs/Published/G000/M592/K3
12/592312564.PDF.
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methodology no longer existed. This backward-looking change
modified already approved rates and thus had retroactive effect.

The Utilities also argue that the Commission indicated
before the challenged proceeding that it might investigate and
change the resource adequacy market price benchmark
calculation methodology, and thus that the rule against
retroactive ratemaking does not apply. (UOB at pp. 25-26, 35,
45.) The Utilities’ argument that notice permits retroactive
ratemaking is based on federal cases applying the federal filed
rate doctrine. (UOB at p. 45.) California law does not support the
Utilities’ position.

The federal filed rate doctrine prohibits regulated entities
from charging rates “other than those properly filed with the
appropriate federal regulatory authority.” (OXY USA, 64 F.3d at
p. 699.) Like the separate rule against retroactive ratemaking, to
which the filed rate doctrine is related, the doctrine protects the
stability and predictability of rates. (Id.) In OXY USA, cited by
the Utilities, the D.C. Circuit stated that the predictability of
rates is not harmed if FERC provides notice that a rate may be
changed. (Id.) In that case, however, the court applied federal

statutes that set the boundaries of the federal filed rate doctrine.
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(Id.) Then-applicable section 15(7) of the Interstate Commerce
Act specifically authorized FERC to allow rates to “take
conditional effect,” subject to change at a later date, provided the
parties were “placed on notice” that the agency might order a
refund. (Id.)

Under California law, no such notice exception exists.
California courts do not apply the federal filed rate doctrine
where, as here, no federal rate is involved. (Villarroel v. Recology,
Inc. (2023) 97 Cal.App.5th 762, 773-74; BullsEye Telecom, Inc. v.
P.U.C. (2021) 66 Cal.App.5th 301, 333 [“Petitioners also contend
a refund award in the present proceeding would be inconsistent
with the ‘filed rate doctrine,” but they rely on cases applying
federal law and fail to show the doctrine applies under California
law.”].) Further, while California statutes include a state version
of the filed rate doctrine, it is more limited than the federal
version. (BullsEye Telecom, Inc., 66 Cal.App.5th at p. 333; Pink
Dot, Inc. v. Teleport Communications Group (2001) 89
Cal.App.4th 407, 416.) Sections 453 and 532 similarly prevent
utilities from charging any customer a rate different from that
approved by the Commission. (Villarroel, 97 Cal.App.5th at pp.

775-76.) But unlike the federal statute discussed in OXY USA,
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sections 435 and 532 do not authorize the Commission to violate
the rule against retroactive ratemaking by the simple expedient
of providing notice that rates are subject to change.

Tellingly, the Utilities do not cite any California cases to
support the proposition that the rule against retroactive
ratemaking may be circumvented via notice. And indeed, if the
Commission could change rates retroactively whenever it wished,
provided that it first included a caveat that adopted rates were
subject to change, it would thoroughly undermine the rule
against retroactive ratemaking. Section 728, of course, includes
no exception to its prohibition on retroactive ratemaking for
situations where the Commission has first provided notice.

Finally, despite Real Parties’ arguments to the contrary
(UOB at p. 45; CUEOB at p. 54), neither the presence of a true-
up nor notice that rates might change diminishes the rule against
retroactive ratemaking’s importance in protecting parties’
reliance on the prior methodology. (See Pet. at pp. 56-57, 85.)
Parties may—and do—rely on fixed rules or formulas included in
rates, and retroactive changes offend their reliance interests and

the purpose of the rule against retroactive ratemaking.
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Here, CCAs actually and reasonably relied on the existing
method for calculating the indifference adjustment. As stated
above, the Commission approved the prior methodology in D.18-
10-019 and D.19-10-001 and required its application in the 2025
ERRA Forecast Decisions. The CCAs’ expertise and experience
allowed them to predict the approximate rates under the old
methodology. (See 5:88:APP1199, 6:105:APP1422 [individual
CCAs estimating that the Decision would shift tens or hundreds
of millions of dollars in costs from utility customers to CCA
customers].) The CCAs then made budgeting and rate-setting
decisions in reliance on the old methodology. (See, e.g.,
5:87:APP1183-84 [Sonoma Clean Power set customer rates,
funded customer incentives and local organizations, and set
aggressive clean energy targets in reliance on the existing
methodology].) Other load-serving entities and generators also
relied on the prior rates in making economic decisions, including
entering into contracts, that would be upset by the Decision.
(6:95:APP1296-97, 6:99:APP1320.)

The Commission’s mid-stream change in methodology,
however, meant that the rules, experience, and trends the CCAs

and others relied upon to make their plans no longer applied. The
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rule against retroactive ratemaking is intended to prevent such
disruption. (City of Los Angeles, 7 Cal.3d at p. 357.)
C. The indifference statutes did not require the

Commission to retroactively apply the changed
methodology.

The Utilities assert that retroactive application of the new
methodology for calculating the indifference adjustment was
required because the “specific” indifference statutes take
precedence over the “more general statutory prohibition on
retroactive ratemaking.” (UOB at pp. 14, 51.) The Utilities ignore
the requirement that agencies and courts must first harmonize
apparently conflicting statutes and give effect to both before
applying the Utilities’ favored rule of construction. (See Pet. at
pp. 80-82.)

When two statutory provisions appear to be in conflict, “the
legislation should be construed, wherever possible, so as to
harmonize its various elements.” (Elsenheimer v. Elsenheimer
(2004) 124 Cal.App.4th 1532, 1540.) In going straight to the rule
that specific statutes take precedence over general ones, the
Utilities skip this step, as did the Commission in reaching its
Decision. (UOB at p. 14; 6:102:APP1365 [concluding that the

indifference statutes justified application of the new methodology
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to 2025 rates].) Respondents’ omission is incorrect. (See San
Mateo City School Dist. v. Public Employment Relations Bd.
(1983) 33 Cal.3d 850, 865 [approving agency’s harmonizing
statutory construction].) “It is only where apparently conflicting
provisions cannot be harmonized that the ... more specific
[provision] controls the ... more general provision.” (Elsenheimer,
124 Cal.App.4th at p. 1540, emphasis added; Strother v. Cal.
Coastal Com. (2009) 173 Cal.App.4th 873, 880 [“The principle
that a specific statute prevails over a general one applies only
when the two sections cannot be reconciled. If we can reasonably
harmonize [the sections] ... we must give ‘concurrent effect’ to
both.” (cleaned up)].) Before picking a winner, the Commission
should have first tried to harmonize the indifference statutes and
the rule against retroactive ratemaking.

The Commission and Utilities also overlook the
presumption against the repeal of a prior statute by implication,
which likewise requires harmonization of statutory provisions.
Courts assume that the Legislature is aware of existing law and
intends “to maintain a consistent body of rules.” (Isaak v.
Superior Court (2022) 73 Cal.App.5th 792, 800.) Thus, absent an

express statement of legislative intent to repeal a prior law (and
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Respondents point to none here), courts will find an implied
repeal “only when there is no rational basis for harmonizing the
two potentially conflicting statutes, and ... the two cannot have
concurrent operation.” (Id. (cleaned up).)

Section 728’s rule against retroactive ratemaking can be
readily harmonized with the indifference statutes. Indeed, section
728’s text points the way. That section states that whenever the
commission finds that a rate is “unlawful, unjust, unreasonable,
discriminatory, or preferential, the commission shall determine”
the just rate “to be thereafter observed and in force.” (§ 728,
emphasis added.) Thus, assuming for the purposes of argument
that the old methodology violated the indifference statutes, to
harmonize section 728 with those statutes and avoid a conflict or
implied repeal, the Commission needed only to apply the new
methodology prospectively.

Alternatively, if the Court does find an irreconcilable
conflict, the Utilities’ argument nevertheless fails because the
Legislature intended section 728 to take precedence over other
specific statutory provisions. (Pet. at pp. 75-76.) The rule that
specific provisions control general ones applies only when “there

is no clear intention” to the contrary. (Morton v. Mancari (1974)
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417 U.S. 535, 550-51; Gardena Hospital, L.P. v. Baass (2024) 99
Cal.App.5th 678, 682-83.) Here, section 728 includes such a clear
intention. It expressly limits the Commission’s authority when
the Commission finds that a rate is unlawful—i.e., when a rate
violates another specific statutory provision. The Legislature
intended section 728’s prohibition of retroactive ratemaking to
apply in precisely this situation.

II. Respondents fail to show that the Commission’s
decision was supported by adequate findings.

In responding to CalCCA’s argument that the Decision is
not supported by the findings, Respondents point to no
Commission findings that adequately support retroactive
application of the new methodology for calculating the
indifference adjustment. The Commission must make “findings of
fact ... on all issues material to the order or decision.” (§ 1705,
emphasis added.) Here, the Commission’s decision to apply the
new indifference methodology retroactively was premised on the
assumption that the 2025 rates produced by the old methodology
were inaccurate. (See, e.g., 6:102:APP1353 [“We are persuaded
that the volume of transactions included in the 2025 ... forecast

leads to a[ Resource Adequacy Market Price Benchmark] that
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does not represent the value of the portfolio and ... do[es] not
uphold the indifference mandate. Immediate changes are
required.”].) The accuracy of the 2025 rates under the old
methodology was therefore an issue “material to the order or
decision.” (See Greyhound Lines, Inc. v. P.U.C. (1967) 65 Cal.2d
811, 813 [“Every issue that must be resolved to reach that
ultimate finding is material to the order or decision, and findings
are required of the basic facts upon which the ultimate finding is
based.” (cleaned up)].) Because the Commission made no finding
that the 2025 rates were actually inaccurate, its findings do not
support the Decision. (See, e.g., California Manufacturers, 24
Cal.3d at p. 259 [the findings must support the Commission’s
asserted justification for its decision].)

Respondents claim the Commission made extensive
findings supporting its decision to retroactively apply the revised
methodology, pointing to findings of lower transaction volumes in
2025, structural vulnerabilities in the old methodology, and the
Commission’s conclusions of law. (See, e.g., COB at pp. 56-59;
CUEOB at pp. 43, 45.) But none of these findings establish that
the 2025 results were in fact inaccurate, and none can make up

for the absence of such a finding.
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There is a critical difference between accepting that a
methodology may have “vulnerabilities”—and thus that a larger
sample size would, generally, tend to lead to greater accuracy—
and accepting that a small sample size did in fact yield flawed
results. The Commission’s findings arguably show that the new
methodology will tend to produce more accurate results in the
future, supporting the Commission’s prospective adoption of the
revised methodology. But a finding that the new methodology will
probably yield more accurate results is not a finding that the
2025 results were inaccurate. Respondents’ cited findings thus
cannot support the Commission’s Decision to apply the revised
methodology retroactively to 2025 rates.

The findings must support the Commission’s justification
for its decision on each material issue. For example, in California
Manufacturers, the Commission changed its methodology for
spreading rate increases among utility customers, justifying the
change by insisting that restructured rates were necessary to
conserve natural gas resources. (24 Cal.3d at pp. 255-56.) The
Court annulled the Commission’s decision, holding that the
Commission’s “findings on the material issues [were] insufficient

to justify the rate spread adopted” because the Commission made
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no specific finding that the new methodology would actually
result in more conservation than alternative approaches. (Id. at
p. 259.) Although the Commission “made findings relating to the
benefits” of its proposed methodology, “the rate spread order
clould not] be justified by those matters alone.” (Id. at p. 260.)
In California Manufacturers, the Commission made
conservation material to its decision but never established that
its chosen method would actually achieve more conservation.
Here, the Commission made the alleged inaccuracy of the 2025
results material to its decision to retroactively apply the new
methodology (see, e.g., 6:102:APP1353), but never established
that the 2025 results were actually inaccurate. Just as the
Commission in California Manufacturers could not justify its rate
spread order with general findings about the importance of
conservation, the Commission here cannot justify retroactive
application with general findings about lower transaction
volumes and structural vulnerabilities without ever finding that

those features actually produced inaccurate rates in 2025.
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A. The Commission’s findings of lower
transaction volume do not establish that
the 2025 benchmark was inaccurate.

Respondents point to Commission findings stating that the
prior methodology featured a smaller transaction volume in 2025,
including findings that system Resource Adequacy transactions
dropped by 87% between 2024 and 2025 (COB at p. 57) and that
the prior methodology reflected only a subset of transaction data
(id. at p. 58, citing 6:102:APP1350). They also highlight the
Commission’s conclusion that “the volume of transactions
included in the 2025 ... forecast leads to [a Resource Adequacy
Market Price Benchmark] that does not represent the value of
the portfolio and that this results in ... values that do not uphold
the indifference mandate.” (6:102:APP1353, cited at COB at p.
57.) But this statement is just a presumption dressed as a
finding. The Commission presumes that because of lower
transaction volumes, the 2025 forecast did not represent the
value of the portfolio. It never establishes that connection with

evidence.!” Conclusory findings of this sort are inadequate.

17 Nor does the Commission explain what volume of transactions
would be acceptable, and why. Instead, it relies on an unstated
metric.
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(Geffner v. Bd. of Psychology (2024) 100 Cal.App.5th 19, 35
[While “the findings need not be extensive or detailed, mere
conclusory findings without reference to the record are
inadequate.”]; Asociacion de Gente Unida por el Agua v. Central
Valley Regional Water Quality Control Bd. (2012) 210
Cal.App.4th 1255, 1281.)

These findings show only that the 2025 transaction volume
under the old methodology was smaller—not that the 2025
results were inaccurate. A small sample can still be
representative of the overall population. (Maurice A. Geraghty,
Inferential Statistics and Probability — A Holistic Approach §
4.4.1;18 see also Texpor Traders, Inc. v. Trust Co. Bank (S.D.N.Y.
1989) 720 F.Supp. 1100, 1105, fn. 2 [taking judicial notice of the
fact that “a sample size of thirty or more is generally recognized
as sufficient”].) The Commission jumps from a finding that the
old methodology resulted in a smaller transaction volume to the

conclusion that the 2025 results were not representative, without

18 Available at
https:/stats.libretexts.org/Bookshelves/Introductory Statistics/In
ferential Statistics and Probability -

A Holistic Approach (Geraghty)/04%3A . Populations and Sa

mpling/4.04%3A Sampling Techniques.
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ever making any findings to establish that connection. (See, e.g.,
COB at p. 61.)
B. Findings of structural flaws,
“vulnerabilities,” and the potential for
manipulation in the old methodology do

not substitute for a finding of actual
inaccuracy.

Respondents further identify findings that the old
methodology was “vulnerable to manipulation” and that the new
methodology would “improve” results by allowing for
consideration of more transaction data. (See, e.g., UOB at p. 56,
citing 6:102:APP1367-68; id. at p. 54, citing 6:102:APP1365.) But
the fact that a method may have vulnerabilities is no substitute
for a finding that those vulnerabilities in fact produced
inaccuracies. The Commission made no such finding.

Respondents also point to findings that affiliate, swap, and
sleeve transactions may not reflect market value. (UOB at p. 28,
citing 1:1:APP0031-32.) But the Commission never found that
affiliate, swap, and sleeve transactions produced inaccurate
results; it found only that they had the potential to do so. While
the Commission observed that prices of affiliate transactions “can
range much higher or lower than the market price” and that

transacting affiliates “may seek to skew the [Resource Adequacy
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Market Price Benchmark] through artificial pricing,”
(6:102:APP1358-59, emphasis added), it also noted that the
record “does not support a finding that purposeful manipulation
has taken place.” (Id.) Instead, the Commission found only the
“potential for such manipulation.” (Id., emphasis added.)
Similarly, the Commission found swap transactions “concerning”
because they could be assigned higher or lower values to distort
the Resource Adequacy Market Price Benchmark calculation.
(6:102:APP1360.) But it never found that swap transactions in
fact manipulated the calculation—only that there was again a
“potential for manipulation.” (Id.) The Commission likewise
found that sleeve transactions could double count transactions.
(Id.) But it also admitted that “[s]leeve transactions may reflect
market prices.” (6:102:APP1358.) The Commission thus found
that inaccuracies could occur in swap, sleeve, and affiliate
transactions but never found that they did distort the 2025
results. The Commission’s conjecture is no substitute for findings

of actual inaccuracy.
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C. The Commission’s findings of purportedly
atypical results do not show that the 2025
results were inaccurate.

Respondents also emphasize the Commission’s finding that
the existing methodology produced results where system
Resource Adequacy appeared more expensive than flexible or
local Resource Adequacy, and that this was “substantial evidence
that the current ... methodology is flawed in the current observed
market dynamics.” (COB at p. 61 [citing 6:102:APP1351-1352].)
But this reasoning works backward from atypical results to the
conclusion that the methodology must be flawed, without making
findings to support that assumption. The Commission’s own
analysis indicates that the reason system Resource Adequacy
appeared more expensive is because system Resource Adequacy
included transaction data from a shorter timeframe. System and
flexible Resource Adequacy Market Price Benchmarks were
calculated using only one year of transaction data, whereas local
Resource Adequacy Market Price Benchmarks were calculated
with three years of transaction data. (6:102:APP1351.) As the
Decision recognizes, “recent spikes in [Resource Adequacy] prices
procured in the year-ahead and month-ahead timeframe have

magnified” the difference between 3-year and 1-year weighted
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average prices. (Id.) The fact that—given this difference in
timeframes—system Resource Adequacy was more sensitive to
changes in the market does not mean that those changes were
not real.

D. The Commission’s conclusions of law do not

substitute for findings that the 2025 results
were inaccurate.

Finally, the Commission points to its legal conclusions at
6:102:APP1369-70, where it concludes that the current
methodology leads to inconsistent outcomes and that the new
methodology should be applied to 2025. (COB at p. 56-59.) These
are legal conclusions, not findings of fact. A conclusion of law that
the new methodology should apply to 2025 is no substitute for a
factual finding that the 2025 data was inaccurate. (See Northern
California Power Agency v. Public Util. Com. (1971) 5 Cal.3d 370,
378, 379-81 [Commission must “draw conclusions from the
findings”; it could not rely on conclusions without “separately
stated findings ... of the basic facts upon which the ultimate
finding is based”] (emphasis added); Geffner, 100 Cal.App.5th at
p. 35 [conclusory findings are inadequate]; City of Rancho Palos
Verdes v. City Council (1976) 59 Cal.App.3d 869, 876 [an agency

must make “express findings of fact sufficient to reveal relevant
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sub-conclusions supportive of the ultimate decision.”].) Section

1705 requires findings of fact on material issues. The

Commission made no such finding.

III. Retroactive application of the new methodology
constituted an abuse of discretion because the
record lacked any evidence that the existing

methodology would produce inaccurate results for
2025.

The Commission’s failure to find that the 2025 results
produced by the old methodology were actually inaccurate may be
easily explained: the record lacked evidence to support such a
finding. Because the record contains no evidence that the 2025
benchmark produced by the old methodology was in fact
inaccurate, the Commission’s Decision to retroactively apply the
new methodology constitutes an abuse of discretion. (See Securus
Technologies, LLC v. P.U.C. (2023) 88 Cal.App.5th 787, 803 [a
decision is an abuse of discretion if it is “arbitrary, capricious, or

entirely lacking in evidentiary support”].)!®

19 Under section 1757, the Decision must be overturned if the
findings are not supported by substantial evidence. Under section
1757.1, substantial evidence review is not available, but the
Decision must nevertheless be set aside if it is an abuse of
discretion. Because the record contained no evidence that the
2025 results produced by the old methodology were actually
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The Commission and Respondents attempt to mask the
record deficiency by pointing to evidence that the old
methodology had features that could produce inaccurate results.
But no evidence in the record shows that the old methodology in
fact produced inaccurate results in 2025.

Respondents and Real Parties cite evidence of declining
Resource Adequacy transaction volumes between 2024 and 2025.
(CUEOB at p. 42, citing 1:3:APP0056, APP0059; COB at pp. 60—
61.) But fewer transactions is not evidence that those
transactions failed to reflect market prices. Respondents and
Real Parties further point out that the Staff Report characterized
the existing time horizons for Resource Adequacy transactions as
“inaccurate.” (UOB at p. 52, quoting 1:3:APP0059.) But the Staff
Report likewise refers to the methodology’s inability to capture a

larger volume of transactions, not the accuracy of the prices

reflected.20 (1:3:APP0059.)

inaccurate, the Decision’s retroactive application of the new
methodology must be set aside under either standard.

20 Moreover, the Staff Report recognized an alternative
explanation for declining transaction volumes: a new regulation
“introduced uncertainty into the [Resource Adequacy] market”
and may have led entities to temporarily withhold resources from
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CUE also points to evidence of structural vulnerabilities in
affiliate, swap, and sleeve transactions, including the Staff
Report’s observation that affiliate and swap transactions featured
higher prices. (CUEOB at p. 44, citing 1:3:APP0061-0062.) The
Utilities likewise highlight the Staff Report’s assertion that
excluding these transactions could “eliminate transactions that
do not reflect genuine arms-length market prices and improve the
accuracy of the [Market Price Benchmark].” (UOB at p. 28,
quoting 1:3:APP0061.) But the Staff Report contains no evidence
showing that affiliate, swap, and sleeve transactions did not
actually reflect market prices; it identifies only the potential for
inaccuracy, stating that “it is possible that [affiliate, swap, and
sleeve transactions] do not reflect market conditions”
(1:3:APP0061, emphasis added); that a number of “sleeve
transactions . .. may have resulted in double counting some
transactions” (id., emphasis added); and that excluding such
transactions “could potentially eliminate transactions that do not

reflect genuine arms-length market prices and improve the

the market. (1:3:APP0059.) This does not establish that the 2025
results were inaccurate.
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accuracy of the [Market Price Benchmark]” (id., emphasis added).
These conclusions provide no evidence that the old methodology
produced inaccurate 2025 rates and thus do not support the
Commission’s Decision to retroactively apply the new
methodology.

This case parallels The Utility Reform Network v. Public
Utilities Commission (2014) 223 Cal.App.4th 945 (“TURN”). In
TURN, PG&E sought the Commission’s approval to acquire a
new gas-fired power plant. A central issue was whether there was
a demonstrated need for the project. (Id., at p. 949.) The court
held that none of the evidence in the record supported the
Commission’s determination of need. A determination that the
proposed facility would provide generation capacity to address
general grid fluctuations “d[id] not address the actual questionl|,]
... which was whether the [facility] will meet a specific,
unique reliability issue.” (Id. at p. 964, internal quotations
omitted.) And testimony making projections about hypothetical
scenarios—including “fears that reliability needs may occur” in
the future—made “no definitive statement that there will be
reliability needs” and thus could not support the Commission’s

decision. (Id.at 965.) The same deficiency pervades the record

69



here. Respondents point to evidence of declining transaction
volumes and structural features in the methodology that could
hypothetically lead to inaccuracies. But this is not evidence that
the 2025 benchmark was in fact inaccurate.

The Commission argues that it is “permitted to draw
reasonable inferences from uncontroverted evidence.” (COB at p.
62.) The Utilities similarly argue that the Commission may rely
on “circumstantial evidence” and “any reasonable inferences
drawn from that evidence.” (UOB at p. 54, citing Sacramento
Municipal Utility Dist. v. Kwan (2024) 101 Cal.App.5th 808, 813.)
But here there is no evidence in the record from which to draw a
“reasonable inference” that the 2025 benchmark was inaccurate.
The Commission asks the Court to accept a conclusion
unsupported by any evidence connecting the identified
vulnerabilities in the old methodology to the 2025 results
specifically.

While it may be rational to infer prospectively based on the
identified vulnerabilities in the old methodology that a larger
sample will tend to produce more accurate results, that inference
does not hold when applied retroactively to a specific dataset

where actual results exist. (See California Community Choice
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Assn. v. Public Utilities Com. (2024) 103 Cal.App.5th 845, 863,
emphasis added [“Because the Commission’s focus is not on
recovering actual costs or penalizing past deficiencies but rather
on preventing this type of cost shifting in the future, it is not
necessary that the Commission quantify the cost shift that
occurred in September 2022.”].) CalCCA is not, as the Utilities
suggest, contending that the Commission needed “complete
certainty.” (UOB at p. 54.) But the Commission did need some
evidence that the 2025 benchmark was actually inaccurate. (See,
e.g., California Manufacturers, 24 Cal.3d at p. 259 [where the
Commission premised its decision to adopt a new rate spread
methodology on its assessment that the new methodology was
necessary for conservation, its decision was not supported by the
evidence because no “expert testimony or empirical data” in the
record showed that its proposed methodology would result in
more conservation than alternatives].) It points to none.

The Commission’s retroactive application of the new
methodology is particularly concerning in light of its statutory
obligation to ensure ratepayer indifference—on behalf of both
utility customers and retail choice customers. (See §§ 366.2(a)(4);

366.3.) The Commission determined in D.18-10-19 and D.19-10-
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001 that the prior methodology would best preserve indifference
by providing an accurate reflection of market values, and it
deployed that methodology as market conditions produced
indifference adjustments that favored utility customers. Now,
when market conditions produced indifference adjustments that
favored retail choice customers, the Commission retroactively
changed the methodology. That it did so without evidence that
the old methodology was actually inaccurate makes the Decision
arbitrary. (Securus Technologies, 88 Cal.App.5th at pp. 802—03
[the “court must ensure that an agency has adequately
considered all relevant factors, and has demonstrated a rational
connection between those factors, the choice made, and the
purposes of the enabling statute.”] (cleaned up).)

This “heads I win, tails you lose” approach to indifference
constitutes an abuse of discretion. The Commission’s decision to
selectively intervene in the ratemaking process to benefit one
customer group is not the even-handed application of the
indifference mandate that the Public Utilities Code demands, but

rather the exercise of regulatory power to pick a winner.
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IV. Petitioner has established standing.

Finally, the Utilities briefly argue that CalCCA did not
establish standing. (UOB at p. 57.) Not so. The Petition
demonstrates CalCCA’s standing to appeal on behalf of its
members and in its own right.

Under section 1756(a), “any aggrieved party” may appeal a
Commission decision. An “aggrieved party” is one whose “rights
or interests are injuriously affected by the judgment” (Doe v.
Regents of University of California (2022) 80 Cal.App.5th 282,
293), in an “immediate and substantial” way and not as a “remote
consequence” of the decision (Canaan Taiwanese Christian
Church v. All World Mission Ministries (2012) 211 Cal.App.4th
1115, 1122). Moreover, in general, any “party beneficially
interested” may seek a writ of review. (Code Civ. Proc. § 1069; see
also § 1758 [adopting provisions of the Code of Civil Procedure
related to writs of review that are not in conflict with the Public
Utilities Code].) Similar to an “aggrieved party,” a “party
beneficially interested” is one with a “special interest to be served
or some particular right to be preserved or protected over and

above the interest held in common with the public at large.”

73



(Save the Plastic Bag Coalition v. City of Manhattan Beach (2011)
52 Cal.4th 155, 165, internal quotations omitted.)

CalCCA has standing because its members—24 of the
state’s 25 CCAs (Pet. at p. 13)—are “aggrieved” and “beneficially
interested.” An association like CalCCA may establish standing
on behalf of its members by showing that (a) its members would
otherwise have standing to sue in their own right; (b) the
interests it seeks to protect are germane to its purpose; and (c)
neither the claim nor the requested relief requires the
participation of individual members in the lawsuit. (California
Community Choice Assn., 103 Cal.App.5th at p. 853 [finding that
CalCCA had standing to appeal a Commission decision on behalf
of its members].) The Petition establishes each requirement.

The Petition shows that CalCCA’s members would have
standing to sue in their own right because it confirms the
Decision will have “immediate and substantial” adverse effects on
CCAS’ operations and customers. As the Petition demonstrates,
the Decision will directly “impact the rates already being
collected,” and “retail choice customers and CCAs will bear the
burden of the change.” (Pet. at pp. 43-44; see also id. at pp. 87-89

[the indifference adjustment impacts CCA rates]; id. at pp. 42-43,
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69-75 [the new methodology impacts the indifference
adjustment].) CCAs planned their operations, rates, and budgets
in reliance on the old methodology. The new methodology will
upset this planning and budgeting. (Id. at pp. 45-46; id. at p. 88,
citing 5:87:APP1183-84.) As to the customers of CCAs, while the
precise impact on these retail choice customers’ bills is unknown,
the impact will be “significant” (id. at p. 44), with CalCCA
estimating that the Decision will shift hundreds of millions of
dollars in costs to retail choice customers.?! (Id. at pp. 44-45.)
The Utilities should not be surprised that the Decision will
affect the CCAs.?? The Utilities and CUE repeatedly admitted

during the underlying proceeding that CCAs will experience

21 Contrary to the Utilities’ arguments (UOB at p. 58, fn. 18),
uncertainty about the scope of these impacts does not matter for
standing. To qualify as an aggrieved person, a party need not
establish the extent of its injury—only that its rights or
interests will be injured. (See, e.g., Canaan Taiwanese Christian
Church, 211 Cal.App.4th at p. 1122.)

22 The Utilities’ argument that CalCCA somehow waived
standing by not identifying its members in its Certificate of
Interested Entities or Persons is meritless. The Rules of Court
expressly exclude government agencies like CalCCA’s members
from the definition of an “entity” that must be disclosed. (Cal.
Rules of Court, rule 8.208(c)(2).) CalCCA had no obligation to
name its members in its certificate, and the certificate says
nothing about the CCAs’ interest in this case.
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harm as a result of the new methodology. (See, e.g.,
6:100:APP1325 [stating that the CCASs’ position is “a reflection of
their financial interests”]; 1:9:APP0134 [“The [indifference
adjustment] is thus a zero-sum situation in which... one side
gains at the cost to the other.”]; 6:101:APP1330.)

The Petition likewise demonstrates the remaining
requirements for associational standing. CalCCA alleges that its
mission is “to foster a legislative and regulatory environment
that supports the development and long-term sustainability” of
CCAZSs service. (Pet. at p. 20.) As the Petition argues, the Decision
threatens this mission by retroactively altering the methodology
used to calculate indifference, thereby destabilizing the
regulatory environment in which CCAs operate and undermining
the long-term sustainability of CCA service. (Pet. at pp. 85-86.)
Finally, CalCCA'’s claims challenge the lawfulness of the
Commission’s action, the legal adequacy of its findings, and its
evidentiary support—questions of law that do not require
individualized proof from any particular CCA member. The
requested relief—that the Court set aside the Decision’s

retroactive application of the new methodology—would redress
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the injury to all CCA members uniformly. No individualized
participation is necessary.

CalCCA also has standing to sue in its own right. CalCCA
satisfied all statutory and regulatory requirements for becoming
a party to the proceeding underlying the Decision, and the ALJ
granted CalCCA party status. (§ 1701; Cal. Code Regs., tit. 20,

§ 1.4(a); 2:24:APP0366.) CalCCA also satisfied all requirements
for seeking rehearing (§ 1731(b); Cal. Code Regs., tit. 20, § 16.2),
and it sought rehearing (Pet. at p. 21; 6:104:APP1374), satisfying
the statutory prerequisite for seeking judicial review

(§ 1731(b)(1)). The Utilities cite no authority to support their
argument that the Legislature intended to establish a higher
threshold for parties to obtain judicial review of Commission
decisions than it established for them to become parties to
Commission proceedings and request rehearing of those
decisions. Indeed, under analogous statutory schemes, courts
have held that participation in administrative proceedings
satisfies both the “aggrieved person” and “beneficial interest”
standards. (Memorial Hosp. of So. Cal. v. State Health Planning
Council (1972) 28 Cal.App.3d 167, 177-179 [“[I]f a person is

permitted by statute to appear and take part in an
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administrative hearing, he is sufficiently beneficially interested
to seek a writ of mandate to review the administrative decision or
disposition.”]; Sustainability, Parks, Recycling & Wildlife Legal
Defense Fund v. San Francisco Bay Conservation & Development
Com. (2014) 226 Cal.App.4th 905, 916, fn. 6 [“Given [the party’s]
participation in the administrative proceeding ... we conclude it
has standing” as an aggrieved person under Public Resources
Code section 29602].)

Whether on behalf of its members or in its own right,
CalCCA has established its standing.

CONCLUSION

For the foregoing reasons, CalCCA requests that the Court
grant the petition for review; set aside D.25-06-049; and remand
to the Commission with instructions to revise D.25-06-049 such
that the new methodology for calculating the Resource Adequacy
Market Price Benchmark applies only prospectively to 2026

forecasted rates and not to the true-up of 2025 rates.
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