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INTRODUCTION 

Community Choice Aggregators, or CCAs, are local 

government entities that purchase and supply power for their 

communities in a manner consistent with local priorities and 

values. CCAs compete with investor-owned utilities (“utilities”) to 

provide electricity to customers in their territories. Petitioner 

California Community Choice Association (“CalCCA”) advocates 

on behalf of 24 CCAs, representing more than 15 million 

customers across more than 200 cities and counties. 

The Legislature recognized that, when CCAs formed, utility 

customers could be faced with some costs for generation that the 

utilities had procured on behalf of customers who later departed 

the utilities for CCAs (“retail choice customers”). To promote 

fairness, the Legislature directed the California Public Utilities 

Commission to ensure that remaining utility customers would 

not experience rate increases as a result of some customers 

choosing CCAs. This requirement is called rate “indifference.” 

Indifference is a two-way street. The Legislature mandated that 

neither utility customers nor retail choice customers may 

experience cost increases as a result of retail choice customers 

selecting CCA service. 
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Over the last two decades, the Commission has established 

and refined its method for ensuring ratepayer indifference. In 

short, the Commission calculates the difference—positive or 

negative—between the utility’s costs for procuring electric 

generation (“procurement costs”) and the current value of its 

generation. This difference becomes an indifference adjustment 

rate on customers’ bills. If procurement costs exceed the utilities’ 

generation portfolio value, then utility customers are paying costs 

for generation incurred for retail choice customers. In that case, 

ensuring indifference requires retail choice customers to pay 

more in rates, leading to a higher indifference adjustment on 

their bills. On the other hand, if portfolio value exceeds costs, 

then utility customers are receiving benefits from generation 

procured for retail choice customers. Then, ensuring indifference 

requires utility customers to pay more in rates, and the 

indifference adjustment may appear as a credit on retail choice 

customers’ bills. The indifference adjustment changes with 

changes in market prices. Sometimes, those conditions favor 

utility customers; at other times, they favor retail choice 

customers. 
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For many years, the indifference adjustment resulted in 

retail choice customers paying significant adjustment rates, 

benefitting utility customers. But in 2024 and 2025, as market 

prices increased, the utility generation portfolios increased in 

value. This change in the market led some retail choice 

customers to receive a credit on their bills. The Commission’s 

methodology, established in 2018, was working as intended. 

The utilities objected. Even though they had supported the 

design of the indifference methodology several years before and 

had not complained when their own customers benefitted, now 

that retail choice customers would benefit from the indifference 

adjustment, the utilities called for changes to the methodology for 

calculating indifference.  

The Commission instituted the present proceeding to 

revisit the indifference methodology. After an expedited 

proceeding without evidentiary hearings, the Commission issued 

Decision 25-06-049 (“Decision”). The Decision changed the 

methodology for determining certain “market price 

benchmarks”—proxy values for different products contained in 

the utilities’ generation portfolios—used to calculate indifference. 

The Commission concluded that a reduced volume of market 
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transactions used to calculate one of the benchmarks for the 2025 

indifference amount could result in a market price benchmark 

that may not accurately reflect market value. However, the 

record did not include any evidence demonstrating that the 

volume of transactions underlying the calculation was in fact 

insufficient, or that the benchmarks for 2025 were actually 

inaccurate. Despite this lack of evidence, the Commission not 

only modified the calculation of a key market price benchmark 

prospectively; it also retroactively applied the new methodology to 

the 2025 indifference adjustment rates, even though those rates 

had been calculated under the old methodology and were already 

being collected. 

The retroactive application of the new methodology violates 

a long-standing statutory prohibition against retroactive 

ratemaking. To ensure the reliability and stability of rates, the 

Commission lacks power to alter rates that have already been 

approved. However, relying on a line of cases from the 1970s, the 

Commission concluded that the prohibition against retroactive 

ratemaking applies only to “general ratemaking,” and that 

changing the method for calculating indifference adjustment 

rates is not general ratemaking. 
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The Commission’s conclusion misreads the relevant 

caselaw. The cases create a limited exception to the prohibition 

against retroactive ratemaking that applies only to rate changes 

resulting from the ministerial application of mathematical 

formulas involving actual, verifiable costs. In contrast, the 

Decision’s change to the methodology for calculating indifference 

involved a series of complex policy considerations. Further, the 

changed market price benchmarks do not involve actual costs, 

but rather subjective, Commission-determined proxies for market 

value.  

The Commission also applied precedent incorrectly by 

ignoring that ratemaking has changed substantially since the 

1970s. In the 1970s, general ratemaking typically occurred only 

in specific ratemaking proceedings called general rate cases. 

Today, however, as ratemaking has grown increasingly complex, 

general ratemaking occurs across dozens of open Commission 

proceedings. 

In issuing the Decision, the Commission engaged in general 

ratemaking, and its retroactive application of the new 

indifference methodology thus violated the prohibition against 

retroactive ratemaking. The Commission’s violation will have 
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widespread consequences. Most directly, retroactive application 

of the new methodology will increase costs for retail choice 

customers, undermining ratepayer confidence in rates and in 

CCAs themselves, while benefitting utility customers. For CCAs, 

the retroactive change in rates will upset budgeting and planning 

processes that had been set in reliance on existing rates. CalCCA 

estimates that the Decision will reallocate responsibility for 

hundreds of millions of dollars or more in costs from utility 

customers to retail choice customers.  

More broadly, the Commission’s Decision poses a 

substantial threat to the stability and predictability of rates writ 

large. If the present Decision is not general ratemaking, then not 

only is the indifference adjustment rate subject to retroactive 

adjustment for any reason, but also vast swaths of Commission 

business are similarly subject to retroactive change. Ratepayers 

will never be certain that they have truly paid their bills.  

The Commission’s retroactive application of the new 

indifference methodology to 2025 rates also offends the purpose of 

the statutes requiring ratepayer indifference. Indifference must 

apply evenly to retail choice customers and utility customers. But 

the Commission’s Decision strikingly gives the impression of a 
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“heads I win, tails you lose” approach to indifference that allowed 

utility customers to benefit from the old methodology and then 

changed that methodology precisely when it would have favored 

retail choice customers. Moreover, the Commission retroactively 

applied the new methodology to 2025 rates without finding—and 

without evidence showing—that the old methodology produced 

inaccurate results in 2025. Indifference is supposed to ensure 

that nobody comes out ahead. Here, the Commission picked a 

winner. 

CalCCA respectfully requests that the Court grant the 

Petition for Review of D.25-06-049 and reverse the Decision on 

the grounds that (1) the Decision violated the prohibition against 

retroactive ratemaking; and (2) the Decision’s retroactive 

application to 2025 rates was not supported by adequate findings 

or substantial evidence in the record.   

PETITION FOR WRIT OF REVIEW 

A. Jurisdiction 

1. The Court has original jurisdiction to review the 

Commission’s Decision pursuant to Public Utilities Code section 
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1756.1 The Commission issued the Decision on June 27, 2025. 

CalCCA timely applied for rehearing on July 28, 2025. 

(§ 1731(b)(1).) The Commission denied CalCCA’s application on 

October 31, 2025. (§ 1756(c).) This Petition is timely filed within 

30 days after the Commission’s order denying rehearing. 

(§ 1756(a).)  

B. Parties 

2. CalCCA is a California nonprofit mutual benefit 

corporation. CalCCA represents the interests of CCAs formed and 

operated by local governments and joint powers agencies (i.e., 

collections of local governments). CalCCA’s mission is to foster a 

legislative and regulatory environment that supports the 

development and long-term sustainability of the provision of 

electric service by local governments through CCAs. CalCCA 

represents the interests of its members in numerous Commission 

proceedings. This Petition presents questions of law that affect 

all CCA members. 

 
1 Unless otherwise noted, all statutory references are to the 
Public Utilities Code. 
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3. CalCCA was an active party in Rulemaking 25-02-

005 and served written comments on the Decision pursuant to 

Rule 14.3 of the Commission’s Rules of Practice and Procedure. 

(Cal. Code Regs., tit. 20, § 14.3.) CalCCA filed an application for 

rehearing of the Decision on July 28, 2025, pursuant to section 

1731(b) and Rule 16.2 of the Rules of Practice and Procedure. 

(Cal. Code Regs., tit. 20, § 16.1.) 

4. Respondent California Public Utilities Commission 

(“Commission”) is a state agency of constitutional origin charged 

with regulating public utilities under the Public Utilities Code 

and article XII of the California Constitution. 

5. Real parties in interest Pacific Gas and Electric 

Company (“PG&E”), Southern California Edison Company 

(“SCE”), and San Diego Gas & Electric Company (“SDG&E”) 

(together, “utilities”), are each a corporation formed and existing 

under the laws of the State of California, an investor-owned 

electric utility, an “electrical corporation” under section 218, and 

a “public utility” under section 216. 

6. Real party in interest The Utility Reform Network is 

a nonprofit corporation formed and existing under the laws of the 

State of California with headquarters in Oakland. 
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7. Real party in interest Coalition of California Utility 

Employees represents a group of unions that represent employees 

of utilities in California and contractors who perform work for 

utilities and project developers. 

8. Real party in interest Small Business Utility 

Advocates is a nonprofit corporation formed and existing under 

the laws of the State of California with headquarters in San 

Francisco. 

9. Real party in interest Public Advocates Office of the 

California Public Utilities Commission is a state government 

entity created by statute. 

C. Venue 

10. CalCCA’s principal place of business in California is 

in Sacramento County. Accordingly, venue is proper in the Third 

Appellate District. (§ 1756(d).)  

D. Exhibits 

11. All exhibits in the appendix accompanying this 

Petition are true copies of original documents filed before the 

Commission in proceeding R.25-02-005. The exhibits are 

incorporated by reference as though fully set forth in this 
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Petition. The appendix of exhibits (“App.”) is paginated 

consecutively. 

E. Statement of the Case 

1. In 2002, to foster competition in the 
deregulated electricity market, the 
Legislature enabled Community Choice 
Aggregators to empower communities to 
purchase clean electricity. 

12. Before the 1990s, California’s investor-owned 

utilities—PG&E, SCE, and SDG&E—had a monopoly over both 

the sale and distribution of electricity. In the 1990s, however, the 

Legislature determined that deregulating sales of electric 

generation to consumers would result in greater “innovation, 

efficiency, and better service” for ratepayers. (§ 330(e).) The 

Legislature found that a competitive system in which “customers 

would be allowed to have the right to choose their supplier of 

electric power” would best serve the public interest. (§ 330(d).) 

California deregulated electricity generation in part to reduce 

high electricity prices. As the Legislature determined, reduced 

prices “would significantly benefit the economy of the state and 

its residents.” (§ 330(b).) 

13. In 2002, to further promote competition in the 

electricity generation market, the Legislature authorized local 
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governments to form community choice aggregators (“CCAs”) in 

the utilities’ territories. (Stats. 2002, ch. 838 (AB 117), §§ 2, 3.) 

CCAs are local government organizations that purchase 

electricity in the market and supply it to their communities.2 

(§ 331.1.) By serving as additional players in the energy market, 

CCAs promote competition among energy suppliers, enabling 

lower rates. (See D.12-12-036, Decision Adopting a Code of 

Conduct and Enforcement Mechanisms Related to Utility 

Interactions with Community Choice Aggregators, Pursuant to 

Senate Bill 790 (Dec. 28, 2012).)3 

14. CCAs also offer an alternative to profit-driven 

utilities, allowing customers to choose electricity generation 

aligned with local values and priorities. (See Stats. 2011, ch. 599 

(SB 790), § 2.) Thus, as local communities have demanded action 

to combat climate change, CCAs have played a significant part in 

encouraging the transition to clean energy. (Id.) 

 
2 The utilities have maintained their monopoly over electricity 
distribution. They thus continue to deliver electricity and bills to 
retail choice customers. 
3 D.12-12-036 is available at 
https://docs.cpuc.ca.gov/PublishedDocs/
Published/G000/M040/K674/40674712.PDF.  

https://docs.cpuc.ca.gov/PublishedDocs/%E2%80%8CPublished/G000/M040/K674/40674712.PDF
https://docs.cpuc.ca.gov/PublishedDocs/%E2%80%8CPublished/G000/M040/K674/40674712.PDF
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15. Despite the Legislature’s attempts to foster 

competition and promote retail choice, the Commission’s 

regulatory processes and general conditions have long favored the 

utilities. For example, in 2011, the Legislature found that 

utilities had been exercising market power to “deter” CCA 

formation. (Id.) The Legislature thus enacted additional 

legislation to promote CCAs and protect them from utility 

interference. (Id.) 

16. Today, 25 CCAs serve more than 15 million 

California customers—more than one-third of the state’s 

population—across more than 200 cities and counties within 

utility territories.  

2. To promote equity, the Legislature 
directed the Commission to ensure that 
retail choice customers and utility 
customers are “indifferent” to customers 
joining CCAs.  

17. In creating CCAs, the Legislature recognized that the 

utilities had entered long-term contracts for energy supplies 

intended to serve their customers—including customers who 

would later depart to join CCAs (“retail choice customers”). (See 

§ 366.2(f).) The departure of retail choice customers would leave a 

smaller number of utility customers on the hook for the above-
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market costs of the utility’s generation portfolio. That is, if the 

utility were unable to sell excess supplies into the market at or 

above actual costs, or if it otherwise held a portfolio whose value 

was less than its cost, then retail choice customers’ departure to a 

CCA could increase the remaining utility customers’ rates. 

18. To prevent this outcome, the Legislature required the 

Commission to ensure that retail choice customers’ departures 

would not shift any costs between retail choice customers and 

remaining utility customers. (§ 366.2(a)(4); § 366.3; see also 

§ 365.2; § 366.2(d)(1).) This requirement is called ratepayer 

“indifference,” because customers’ rates must be indifferent to—

i.e., unchanged by—retail choice customers’ departures for CCAs. 

19. To ensure that remaining utility customers’ rates did 

not increase as a result of retail choice customers’ departure, the 

Legislature allowed the utilities to recover certain costs from 

retail choice customers. Those costs include the share of the 

above-market costs of long-term electricity contracts attributable 

to retail choice customers. (§ 366.2(e)(2); § 366.2(f)(2).) 

20. The Legislature also recognized that the equity 

implications of retail choice customers’ departure could go both 

ways. The Legislature thus made ratepayer indifference a two-
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way street: it required not only that utility customers “shall not 

experience any cost increase as a result of” retail choice 

customers’ departure, but also that retail choice customers do “not 

experience any cost increases as a result of … costs that were not 

incurred on [their] behalf.” (§ 366.3.) As the Commission stated in 

2018, “the Commission must ensure equity on both sides of the 

departing load transaction, that is, for [retail choice customers] 

as well as remaining” utility customers. (D.18-10-019, Decision 

Modifying the Power Charge Indifference Adjustment 

Methodology (Oct. 19, 2018) at pp. 6-7.)4 

21. Thus, in determining rates for each customer group, 

the Commission not only requires retail choice customers to pay 

costs incurred on their behalf; the Commission also must reduce 

retail customers’ rates by “the value of any benefits that remain 

with” utility customers. (§ 366.2(g) (emphasis added).) 

22. Electricity prices fluctuate over time. Thus, a long-

term contract at a fixed price or a utility-owned generation plant 

could be a great deal if electricity prices increase, resulting in 

 
4 D.18-10-019 is available at 
https://docs.cpuc.ca.gov/PublishedDocs/Published
/G000/M232/K687/232687030.PDF.  

https://docs.cpuc.ca.gov/PublishedDocs/Published%E2%80%8C/G000/M232/K687/232687030.PDF
https://docs.cpuc.ca.gov/PublishedDocs/Published%E2%80%8C/G000/M232/K687/232687030.PDF
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significant savings compared to short-term purchases at market 

prices. In contrast, if electricity prices decrease, a long-term 

contract or utility-owned generation plant can become an 

albatross. For contracts that utilities executed or generation 

plants they built when the retail choice customers were still 

utility customers, the indifference statutes require that retail 

choice customers share in both the burdens of the bad deals and 

the benefits of the good ones. 

3. The Commission created and revised a 
complex method for determining the rates 
needed to ensure retail choice customer 
and utility customer indifference. 

23. Following deregulation and the energy crisis of 2000 

and 2001, the Commission reshaped its process for authorizing 

recovery of electricity procurement costs. (D.02-10-062, Interim 

Opinion (Oct. 25, 2002) at p. 2.)5 In 2002, the Commission 

established the Energy Resource Recovery Account (“ERRA”) 

process, which set up balancing accounts in which the utilities 

 
5 D.02-10-062 is available at 
https://docs.cpuc.ca.gov/PublishedDocs
/WORD_PDF/FINAL_DECISION/20249.PDF.  

https://docs.cpuc.ca.gov/PublishedDocs%E2%80%8C/WORD_PDF/FINAL_DECISION/20249.PDF
https://docs.cpuc.ca.gov/PublishedDocs%E2%80%8C/WORD_PDF/FINAL_DECISION/20249.PDF
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could record and balance various procurement costs and 

collections from ratepayers. (Id. at p. 61.) 

24. Every year, each utility files an ERRA forecast 

application based on projected electricity demand for the 

following year. (1:1:APP0016.)6 In approving ERRA forecast 

applications, the Commission approves (1) a revenue requirement 

to cover anticipated power procurement costs, (2) a sales forecast, 

and (3) the resulting rate, which consists of the revenue 

requirement divided by the sales forecast. (1:1:APP0017.) 

25. As part of the ERRA process, the Commission also 

determines what rate changes are needed to ensure indifference 

between retail choice customers and remaining utility customers. 

(1:1:APP0022.) These changes are known as the Power Charge 

Indifference Adjustment (“PCIA,” or “indifference adjustment”). 

26. The Commission determines the indifference 

adjustment by comparing the utilities’ generation procurement 

costs incurred on behalf of departed retail choice customers with 

a Commission-determined market value of the utilities’ portfolio 

 
6 Citations to the Appendix of Exhibits are in the form 
[Volume]:[Tab]:[Page Number]. Tabs may be located using the 
PDF files’ bookmarks feature.  



 

30 
 

of generation assets. (See 1:1:APP0025.) The difference between 

the generation portfolio value and generation cost—positive or 

negative—is recovered through the indifference adjustment rate. 

If procurement costs exceed the portfolio value, both utility and 

retail choice customers share responsibility for above-market 

costs incurred on their behalf. In contrast, if portfolio value 

exceeds procurement costs, both utility and retail choice 

customers get the benefit of the below-market cost of the 

generation portfolio. If portfolio value greatly exceeds 

procurement costs, the indifference adjustment could lead to 

retail choice customers receiving a credit on their bills. (Id.) 

27. This methodology is applied each year in the ERRA 

Forecast proceeding. The Commission looks ahead to determine 

what rate changes will ensure indifference in the coming year. 

(1:1:APP0022-23.) 

28. At the same time it looks ahead, the Commission also 

looks back at what actually happened during the year compared 

with the ERRA forecast calculated in the previous year. The prior 

forecast is “trued up” to reflect actual procurement costs and 

sales. (1:1:APP0018.) If costs were higher than anticipated or 

sales smaller, the utilities have an under-collection. If costs were 
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lower or sales greater, they have an over-collection. Any over- or 

under-collection is credited or debited on the relevant utilities’ 

revenue requirement for the next year. (1:1:APP0018-19.)  

29. These changes together—prospective and 

retroactive—constitute the indifference adjustment. 

30. The indifference adjustment amount is recovered 

from both utility customers and retail choice customers. 

(1:8:APP0103.) However, utility customers and retail choice 

customers do not experience the indifference adjustment the 

same way.  

31. For utility customers, the indifference adjustment is 

part of total generation rates. The utility generation portfolio has 

a fixed total cost. The “at market” portion of that total is paid by 

utility customers only. But any “above market” portion is paid by 

both utility and retail choice customers through the indifference 

adjustment. (Id.) Consequently, when market prices increase, the 

“at market” portion of the utility customers’ costs increase, and 

their indifference rate decreases. When market prices decrease, 

the “at market” portion decreases and the “above market” 

indifference portion increases. (Id.) Thus, for utility customers, 

the indifference adjustment acts like a water balloon being 
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squeezed: any change in indifference rates is balanced by an 

opposite change in non-indifference generation rates. 

32. For retail choice customers, there is no similar water 

balloon effect. An increase in the indifference adjustment does 

not decrease the generation rates offered by the CCA, even if that 

provider’s portfolio is above-market. Yet the CCA, to remain 

competitive with the utilities that incurred above-market costs, 

would need to reduce its generation rate to a level below cost. 

33. In 2018, the Commission made significant changes to 

its method for determining indifference adjustments. (D.18-10-

019.) As relevant here, the Commission determined that the 

market value of the utilities’ portfolios of generation assets would 

be established by setting proxies, called “market price 

benchmarks,” for various components of the portfolios. 

(1:1:APP0024.) Unlike fuel costs or energy procurement costs, the 

market value of a portfolio of assets cannot be determined by 

simply looking at a ledger. Instead, the market price 

benchmarks—calculated using weighted averages of certain sets 

of market transactions—are intended to approximate current 

market value. (Id.) 
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34. The procurement costs, market price benchmarks, 

and indifference adjustments are forecast each year for the 

following year as part of the ERRA process. (Id.) They are later 

“trued up” during that following year based on “actual” costs and 

updated proxy values. (Id.) Notably, however, the “actual” values 

set by the market price benchmarks are nothing of the sort—they 

are entirely dependent on the Commission’s subjective choices 

about which transactions to include in the underlying 

calculations.   

4. For many years, the indifference 
methodology resulted in retail choice 
customers paying significant charges on 
their bills.   

35. For many years, the indifference adjustment and the 

method used to calculate it worked out largely in utility 

customers’ favor. That is, from 2012 to 2023, procurement costs 

generally exceeded portfolio value, and so retail choice customers 

paid higher indifference adjustments on their bills. 

(1:8:APP0108.) 

36. The fact that the indifference adjustment worked out 

this way does not necessarily reflect anything nefarious. Rather, 
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it simply reflected market conditions and the normal operation of 

the rate-setting methodology. 

37. For example, the market price benchmarks factored 

into the methodology include several benchmarks related to 

resources procured for Resource Adequacy and Renewables 

Portfolio Standard purposes. Resource Adequacy refers to the 

requirement that the utilities have sufficient resources available 

to ensure reliable electricity service, both locally and on a system-

wide basis. (§ 380.) The Renewables Portfolio Standard refers to 

requirements to ensure that a certain percentage of power comes 

from renewable sources. (§ 399.11.) 

38. The utilities generally execute long-term 

procurement contracts, in part to ensure more stability in their 

energy supplies. The utilities have also entered into long-term 

contracts to comply with Renewables Portfolio Standard 

requirements. Historically, renewable energy costs have 

decreased, sometimes significantly, as clean technologies have 

matured. When these trends were in play, utility costs tended to 

exceed market costs for electricity. (1:1:APP0025.) 
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39. As a result, from 2012 to 2023, the indifference 

adjustment generally resulted in retail choice customers paying 

higher rates. (1:8:APP0108.) 

5. In 2024 and 2025, as a result of changes in 
the energy market, the indifference 
methodology resulted in some retail 
choice customers receiving credits on 
their bills. 

40. In 2024 and 2025, however, market conditions 

changed. The current prices for assets capable of ensuring 

system-wide Resource Adequacy increased dramatically. 

(1:1:APP0025.) As a result, the market value of the utilities’ 

generation portfolios increased relative to utilities’ procurement 

costs. (Id.) And, at least for some retail choice customers, the 

indifference adjustment shifted from a charge to a credit on their 

bills. (Id.) 

41. The following figures show the average indifference 

adjustments, or PCIA rates, for the three utilities since 2012. The 

indifference methodology in place before the Decision at issue in 

this appeal was approved in 2018 and implemented in 2019. 
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(1:8:APP0108.) 

42. Just as an indifference adjustment that favors utility 

customers does not signal a flawed methodology, an indifference 

adjustment that favors retail choice customers does not indicate 

that there is anything wrong with the method to calculate the 

rate. (1:1:APP0025-26.) Rather, it reflects changed market 

conditions—specifically, an increase in the value of the utilities’ 

generation portfolios. In 2024 and 2025, uncertainty caused by 

recent regulatory changes created scarcity in the market for 

resources providing system-wide Resource Adequacy. This 
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scarcity led to increased values for those resources. 

(1:3:APP0059.) 

43. The Commission has acknowledged that an 

indifference adjustment credit on retail choice customers’ bills 

“does not necessarily suggest a cost shift” between retail choice 

customers and utility customers. Rather, “[i]t can accurately 

reflect a rebalancing of the costs and market value of the 

resources” in the utilities’ generation portfolios. (1:1:APP0025-26; 

D.18-10-019 at p. 155 [“The PCIA rate can produce a credit to 

departing load if a utility portfolio provides positive net market 

value as demonstrated through actual recorded market 

transactions and realized revenues.”].) 

6. Dissatisfied, the utilities called for 
changes to the methodology used to 
calculate ratepayer indifference, and the 
Commission considered the request on an 
expedited track. 

 44. With their own customers facing higher rates, the 

utilities—who had supported D.18-10-019, the decision that 

adopted the methodology for determining the indifference 

adjustment (D.18-10-019 at p. 149 [“[T]he Joint Utilities … 

support the proposed benchmarks.”]), and who had not 

complained when the indifference adjustment worked out in their 
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favor—began calling for changes to the methodology. Specifically, 

the utilities objected to the methodology for determining the 

market price benchmarks for Resource Adequacy, established in 

D.18-10-019 and refined in D.19-10-001, that had been largely 

responsible for their customers’ rate increases. (1:8:APP0106, 

citing PG&E comments in other proceedings; 1:12:APP0166-68; 

see also D.19-10-001, Decision Refining the Method to Develop 

and True up Market Price Benchmarks (Oct. 17, 2019).)7 

45. In February of 2025, the Commission opened a 

proceeding—the proceeding underlying this action—to modify the 

methodology to which the utilities had objected. (1:1:APP0011.) 

46. Even though there was no concrete evidence that the 

existing methodology for calculating the indifference adjustment 

did not accurately reflect 2025 market conditions, because utility 

customers were now paying higher rates, the Commission’s order 

instituting the proceeding determined that changes to the market 

price benchmark methodology would be considered on an 

 
7 D.19-10-001 is available at 
https://docs.cpuc.ca.gov/PublishedDocs/Published
/G000/M318/K167/318167258.PDF.  

https://docs.cpuc.ca.gov/PublishedDocs/Published%E2%80%8C/G000/M318/K167/318167258.PDF
https://docs.cpuc.ca.gov/PublishedDocs/Published%E2%80%8C/G000/M318/K167/318167258.PDF
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expedited track so that updated rates could be implemented as 

quickly as possible. (1:1:APP0029-30.)   

7. Relying almost exclusively on a staff 
report, and absent concrete evidence that 
the rate-setting methodology actually 
failed to reflect market conditions, the 
Commission issued a decision that 
changed the methodology used to 
calculate ratepayer indifference to one 
that benefits the utilities. 

47. The Administrative Law Judge (“ALJ”) assigned to 

the proceeding introduced a report from Commission staff into 

the record. (1:2:APP0049.) This staff report included various 

proposals for changing the methodology for calculating the 

market price benchmarks for Resource Adequacy that would 

inform the ultimate indifference adjustment. 

48. The staff report focused on the reduced volume of 

system-wide resource adequacy transactions included in the 

calculation of the 2025 market price benchmark compared to 

previous years. Commission staff reasoned that a smaller volume 

of transactions could result in individual transactions having 

outsized influence on the benchmark, which could make the 

ultimate indifference adjustment subject to manipulation. 

(1:3:APP0055-56, 59.) The staff report did not include evidence of 
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any such manipulation occurring or evidence that market prices 

were actually different from the prices suggested by the existing 

market price benchmark method.  

49. To address its concern about reduced transaction 

volumes, the staff report proposed, among other things, (1) 

calculating a single market price benchmark for all Resource 

Adequacy assets, rather than calculating three separate 

benchmarks for three different types of Resource Adequacy 

assets; and (2) expanding the set of transactions used to calculate 

the market price benchmark for Resource Adequacy by including 

transactions for system-wide Resource Adequacy assets from 

more than just the most recent year. (1:3:APP0057-60.) The latter 

proposal diverged from D.18-10-019 and D.19-10-001, which had 

determined that transactions from the most recent year would 

provide the most accurate picture of current market conditions for 

system-wide Resource Adequacy. (D.18-10-019 at p. 73; D.19-10-

001 at p. 21.) The staff report suggested that these changes, 

combined, would tend to smooth out significant changes in the 

market in a given year. (1:3:APP0057-60.) 

50. The staff report also proposed excluding various sets 

of transactions—e.g., transactions between affiliated entities, like 
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parent and subsidiary companies—that might not reflect market 

rates. (1:3:APP0060-61.) 

51. Notably, the staff report did not include any concrete 

evidence that the transactions included in the 2024 or 2025 

market price benchmark calculation set actually did not reflect 

market prices—and thus that the calculation methodology was 

resulting in an inaccurate indifference adjustment. Rather, the 

staff report speculated about whether certain factors could 

conceivably lead to the calculation methodology being inaccurate. 

(1:3:APP0055 [speculating, without citing any supporting 

evidence, that certain transactions “may be driven by market 

power”] (emphasis added); 1:3:APP0057 [observing that certain 

types of transactions “may not reflect genuine market prices”] 

(emphasis added).) Indeed, the staff report pointed out that 

normal market forces may have been responsible for the 

increased value of Resource Adequacy resources in recent years. 

(1:3:APP0059 [stating that regulatory changes introduced in 2023 

“introduced uncertainty into the [Resource Adequacy] market” 

that may have created conditions of scarcity, leading to higher 

prices].) 
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52. To expedite proceedings, the ALJ elected not to hold 

evidentiary hearings. (2:23:APP0351.) As a result, the 

Commission did not admit any additional testimony into the 

record before issuing its decision addressing changes to the 

methodology for calculating market price benchmarks for 

Resource Adequacy. (6:102:APP1344-47.) Rather, its decision 

relied exclusively on the staff report and parties’ briefs and 

comments. 

53. On June 27, 2025, the Commission issued Decision 

25-06-049, Decision Adopting Changes to the Calculation of the 

Resource Adequacy Market Price Benchmark (“Decision”), the 

decision challenged in this action. (6:102:APP1335.) The Decision 

adopts the staff report’s proposals for changing the original 

methodology used to calculate the Resource Adequacy market 

price benchmark. Specifically, it adopts a single market price 

benchmark for Resource Adequacy, rather than three separate 

benchmarks for three separate types of Resource Adequacy 

assets. (6:102:APP1367-68.) It expands the set of transactions 

considered in the calculation, reaching back to transactions from 

past years. (6:102:APP1368.) And it excludes certain transactions 

that may not reflect market prices. (6:102:APP1368-69.) 
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54. Over the long term, these modifications, applied 

prospectively, will likely reduce the scale of year-to-year changes 

in the market. Applied retroactively, however, these 

modifications impact the rates already being collected under the 

prior calculation methodology. 

8. The Decision retroactively applies the 
new methodology to calculate rates for 
2025, even though 2025 rates are already 
being collected under the prior 
calculation methodology. 

55. In addition to changing the methodology for 

calculating the Resource Adequacy market price benchmark 

going forward, the Decision also directs that the new 

methodology shall be applied to the calculation of the 2025 

indifference adjustment, which is currently being recovered in 

2025 rates. (6:102:APP1364-66.) 

56. The 2025 rates are already being collected based on 

the 2025 forecasts approved earlier this year. But the Decision 

changes the methodology for these 2025 rates mid-stream, 

requiring them to be trued-up not against a set of figures that 

would be determined in the same way as the adopted forecasts, 

but rather to a different set of figures entirely. (See id.) 
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57. The Decision states that this retroactive application 

of the new methodology is necessary to comply with the statutory 

requirement that the Commission ensure ratepayer indifference. 

(Id.) But the Decision does not cite any concrete evidence that the 

2025 transactions do not actually reflect market conditions, and 

thus that the old methodology does not actually result in 

ratepayer indifference in 2025. 

58. Retroactively applying the new methodology to 2025 

costs will greatly benefit utility customers. In contrast, retail 

choice customers and CCAs will bear the burden of the change. 

Expanding the number of transactions included in the market 

price benchmark calculation, and in particular including 

transactions from previous years, will decrease the benchmark, 

counteracting the significant increase in the utilities’ portfolio 

value in 2025. Retail choice customers will not receive the 

benefits of these changes in the market, even though utility 

customers received the benefits of lower portfolio values from 

2012 to 2023. 

59. The changed methodology will have a significant 

impact on retail choice customers’ bills. Unfortunately, the 

precise impact to retail choice customers is unknown. Despite 
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numerous requests, the Commission withheld data from parties 

to the proceeding that would have allowed them to calculate the 

rate impacts of the Commission’s contemplated changes. 

(1:8:APP0115 [arguing that the Commission should model “rate 

impacts on [utility] and [retail choice] customers,” and stating 

that “significant data needed by parties” to evaluate rate impacts 

was “lacking”]; 5:86:APP1167-68 [“Despite repeated calls for this 

data, the Commission still has not responded;” listing calls for the 

data]; 5:88:APP1199 [at least one CalCCA member submitted a 

public records act request for the data but did not receive it].) 

Nevertheless, making use of the incomplete data available, 

CalCCA estimated that the change to the methodology would 

result in the reallocation of responsibility for hundreds of millions 

of dollars in costs from utility customers to retail choice 

customers.8 (5:86:APP1168.) 

60. CCAs themselves will also experience significant 

impacts. The CCAs had budgeted and planned their operations 

for 2025, including setting their own rates, based on forecasts 

 
8 CalCCA anticipates that data showing the actual rate impacts 
of the Commission’s changed methodology will become available 
in January 2026. 
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using the old methodology. The Commission’s mid-stream switch 

to a new methodology will upset this planning. (5:87:APP1183-

84.) 

9. CalCCA requested rehearing of the 
Decision on the grounds that it violates 
the prohibition against retroactive 
ratemaking and is not supported by 
substantial evidence or the findings. 

61. CalCCA submitted comments and briefs urging the 

Commission not to rush this decision and to instead gather 

evidence about whether the existing methodology accurately 

reflected market conditions in 2025. (1:8:APP0115.) The 

Commission failed to fulfill these requests. 

62. CalCCA also cautioned the Commission that applying 

a new methodology to 2025 rates that were already being 

collected under the previously approved methodology would 

violate a legal doctrine known as the rule against retroactive 

ratemaking. (3:38:APP0673-84.) That statutory rule states that 

the Commission’s authority extends only to prospective 

ratemaking. (§ 728.) Retroactive ratemaking exceeds the 

Commission’s authority. (Id.) 

63. The Commission disregarded CalCCA’s concerns. 

Instead, the Decision relied on a limited exception to the rule 
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against retroactive ratemaking. The Decision determined that 

the rule applies only to “general” rates and concluded that this 

proceeding did not set general rates. (6:102:APP1365.) 

64. On July 28, 2025, CalCCA submitted an application 

for rehearing of the Decision. (6:104:APP1374.) CalCCA did not 

oppose prospective application of the new methodology. Rather, 

CalCCA opposed the retroactive application of the new 

methodology to 2025 rates. CalCCA argued that the 

Commission’s complex, policy-laden redesign of the method used 

to calculate the indifference adjustment constituted general 

ratemaking. (6:104:APP1393-1409.) Thus, the Commission lacked 

authority to apply the new rate retroactively to 2025 rates that 

were already being collected. (Id.) 

65. CalCCA’s application highlighted the dangerous 

implications of the Decision’s rationale. CalCCA warned that if 

the design of this new methodology was not “general 

ratemaking,” then none of the proceedings setting the 

indifference adjustment were general ratemaking. As a result, 

the Commission would have the authority to change rates related 

to ratepayer indifference reaching back decades, leading to 

tremendous uncertainty. (6:104:APP1413.) 
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66. CalCCA also emphasized the unjust and disruptive 

effects of retroactively applying the new methodology, including 

the injustice inherent in the Commission only evaluating the 

methodology when it started to favor retail choice customers. 

CalCCA also stated that retroactively changing the 2025 

indifference adjustment would lead to surprising increases in 

retail choice customers’ rates, undermining CCA forecasting and 

customer confidence in the rates themselves. (6:104:APP1410, 

1413.) 

67. Finally, CalCCA argued that the Commission’s 

decision to apply the new methodology retroactively was not 

supported by its findings or by substantial evidence. The 

Commission relied almost exclusively on the staff report, which 

lacked evidence to support the conclusion that the old 

methodology did not accurately reflect market conditions and/or 

ensure ratepayer indifference. And the Decision lacked an 

affirmative finding that the old methodology actually failed to 

reflect market conditions in 2025. (6:104:APP1413-14.)   

68. On October 31, 2025, the Commission issued an order 

denying CalCCA’s application for rehearing. (6:110:APP1468 
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[D.25-10-061, Order Denying Rehearing of Decision 25-06-049 

(Oct. 31, 2025)].)  

PRAYER FOR RELIEF 

WHEREFORE, Petitioner CalCCA respectfully asks this 

Court to grant relief, as follows: 

1. Issue a writ of review to determine the lawfulness of 

Commission Decision 25-06-049; 

2. Direct the Commission to certify its record in the 

subject proceeding to this Court; 

3. Enter judgment setting aside Decision 25-06-049 and 

Decision 25-10-061; 

4. Award CalCCA its costs and attorneys’ fees as 

authorized by Code of Civil Procedure section 1021.5 and/or other 

provisions of law; and  

5. Grant such other relief as the Court may deem just 

and proper. 
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DATED:  December 1, 2025 SHUTE, MIHALY & 
WEINBERGER LLP 

 
 
 
 By: /s/ Aaron M. Stanton 
 HEATHER M. MINNER 

AARON M. STANTON 
 

 Attorneys for California 
Community Choice Association 
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VERIFICATION ON BEHALF OF CALIFORNIA 
COMMUNITY CHOICE ASSOCIATION 

I, Elizabeth Vaughan, declare as follows: 

I am Chief Executive Officer of Petitioner California 

Community Choice Association, and I make this verification on 

behalf of said non-profit corporation. I have read the foregoing 

Petition for Writ of Review and know the contents thereof, and 

the facts therein stated are true to my own knowledge, except as 

to those matters stated on information and belief, and as to those 

matters, I believe them to be true. 

I declare under penalty of perjury under the laws of the 

State of California that the foregoing is true and correct. 

Executed on December 1, 2025, at Concord, California. 

 

     __________________________ 
      Elizabeth Vaughan 

Chief Executive Office 
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MEMORANDUM OF POINTS AND AUTHORITIES 

STANDARD OF REVIEW 

Any party aggrieved by a Commission decision may 

petition for a writ of review in the Court of Appeal. (§ 1756(a).) A 

court ordinarily has no discretion to deny a timely-filed petition if 

it appears that the petition may be meritorious, because review 

by extraordinary writ is the exclusive means of judicial review of 

Commission decisions. (PG&E Corp. v. P.U.C. (2004) 118 

Cal.App.4th 1174, 1193; § 1759.) 

Section 1757 establishes the scope of review in this 

ratesetting matter. As relevant here, a Commission decision is 

legally erroneous and subject to reversal on appeal if (1) the 

Commission has “acted without, or in excess of, its powers or 

jurisdiction,” (2) the Commission “has not proceeded in the 

manner required by law,” (3) the decision “is not supported by the 

findings,” (4) the findings “are not supported by substantial 

evidence in light of the whole record,” or (5) the decision was “an 

abuse of discretion.” (§ 1757(a)(1)-(5).) In addition to procedural 

errors, an agency’s failure to apply the correct substantive legal 

standard results in a failure to proceed in the manner required 

by law. (City of Marina v. Bd. of Trustees of Cal. State Univ. 
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(2006) 39 Cal.4th 341, 355, 365-66 [agency’s incorrect legal 

determination that the California Environmental Quality Act 

(“CEQA”) required certain guarantees for mitigation to be 

considered ‘feasible’ constituted failure to proceed in the manner 

required by law].) 

The Commission receives no special deference for its 

interpretations of the Public Utilities Code. (Center for Biological 

Diversity, Inc. v. P.U.C. (2025) 18 Cal.5th 293, 304, 306.) Where 

the agency’s interpretation of “the meaning and legal effect of a 

statute” is at issue—here, the Commission’s interpretation of the 

prohibition against retroactive ratemaking in section 728—the 

reviewing court must apply its “independent judgment de novo to 

the merits of the legal issue before it.” (Id. at p. 305, quoting 

Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 

Cal.4th 1, 7, 8.) “[A] court does not defer to the agency’s view of 

whether [an agency regulation] lies within the scope of the 

lawmaking authority delegated by the Legislature.” (Id. at pp. 

305-06.) 

If the Court concludes that section 1757.1 establishes the 

standard of review, the standard of review is largely the same, 

except section 1757.1 does not include substantial evidence 
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review. (§ 1757.1(a)(1)-(4).) Nevertheless, under section 1757.1, 

the Commission’s factual determinations remain subject to 

review under the abuse of discretion standard. Under that 

standard, the Commission’s decision must be set aside if it is 

“arbitrary, capricious, or entirely lacking in evidentiary support.” 

(Securus Technologies, LLC v. P.U.C. (2023) 88 Cal.App.5th 787, 

803.) 

ARGUMENT 

I. The Commission’s application of the new ratemaking 
methodology to rates already being collected violates 
the prohibition against retroactive ratemaking. 

A. The prohibition against retroactive ratemaking 
promotes equity and stability by preventing the 
Commission from changing rates that have 
already been approved and collected. 

Public Utilities Code section 728 prohibits the Commission 

from engaging in retroactive ratemaking. Under this section, if 

the Commission investigates approved rates and finds them 

unreasonable, its ability to grant relief is limited to prospective 

action. Specifically, the section states: 

Whenever the commission, after a hearing, finds that 
the rates or classifications … collected by any public 
utility … or the rules, practices, or contracts affecting 
such rates or classifications are insufficient, 
unlawful, unjust, unreasonable, discriminatory, or 
preferential, the commission shall determine and fix 
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… the just, reasonable, or sufficient rates, 
classifications, rules, practices, or contracts to be 
thereafter observed and in force. (emphasis added.) 

Section 728 makes no provision for refunds or surcharges to 

address past over- or under-collections. Significantly, section 728 

applies not only to rates themselves, but also to “rules” or 

“practices” affecting the rates—including methods for calculating 

rates. (See City of Los Angeles v. P.U.C. (1975) 15 Cal.3d 680, 697 

(“City of Los Angeles II”) [acknowledging that a rate-setting 

formula may be validly included as part of a rate].) 

 Under section 728, the Commission lacks authority to roll 

back rates that have already been approved. (Pacific Tel. & Tel. 

Co. v. P.U.C. (1965) 62 Cal.2d 634, 650.) For example, in Pacific 

Telephone and Telegraph Co., the Court held that the 

Commission had no power to require a utility to refund amounts 

collected over the prior two years in excess of new rates adopted 

by the Commission. (Id. at pp. 641-42, 650.) Citing section 728, 

the Court stated that “the Legislature has not undertaken to 

bestow on the commission the power to roll back general rates 

already approved by it under an order which has become final, or 

to order refunds of amounts collected … pursuant to such 

approved rates.” (Id.) 
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 The prohibition on retroactive ratemaking promotes 

stability in ratemaking for the benefit of both utilities and 

ratepayers. (City of Los Angeles v. P.U.C. (1972) 7 Cal.3d 331, 357 

(“City of Los Angeles I”); P.U.C. of State of Cal. v. F.E.R.C. (D.C. 

Cir. 1990) 894 F.2d 1372, 1384.) The rule represents a 

determination that the value of predictability “outweighs the 

value of being able to correct for decisions that in hindsight may 

appear unsound.” (F.E.R.C., 894 F.2d at p. 1383 [emphasizing, in 

connection with the similar federal rule, that “parties in the 

industry need to be able to rely on the finality of approved rates”]; 

City of Los Angeles I, 7 Cal.3d at p. 357 [“[A]bsolute equity must 

sometimes give way to the greater overall good, including the 

demands of certainty and efficiency.”].) Courts have 

acknowledged that at times, the prohibition on rolling back 

unreasonable rates may appear unjust. But they have repeatedly 

directed such arguments to the Legislature rather than allow the 

Commission to violate the prohibition. (City of Los Angeles I, 7 

Cal.3d at pp. 356-57 (discussing Pac. Tel. & Tel. Co., 62 Cal.2d at 

p. 655).) 

Indeed, courts have determined that the rule’s consistent 

and even-handed application over time promotes equity. The rule 
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sometimes benefits customers and sometimes utilities, depending 

on whether there was an over- or under-collection. “Its equity lies 

in its steady application regardless of what party is seeking to 

reexamine the past.” (F.E.R.C., 894 F.2d at p. 1384; see also City 

of Los Angeles I, 7 Cal.3d at p. 357.) To put it simply, you win 

some, you lose some. But as long as the rules are applied evenly 

and consistently, justice is served.  

B. The Commission’s change to the ratemaking 
methodology constitutes general ratemaking 
covered by the rule against retroactive 
ratemaking. 

California courts have recognized an exception to the 

prohibition on retroactive ratemaking. This exception directs that 

the rule against retroactive ratemaking applies only to quasi-

legislative “general ratemaking,” and not to administrative rate-

setting involving plugging actual costs into approved formulas. 

In its Decision, the Commission concluded that its action 

did not implicate the rule against retroactive ratemaking because 

“[t]his [Order Instituting Rulemaking] proceeding, and this 

decision, do not set general rates.” (6:102:APP1365.) However, as 

explained below, the Commission’s change to the methodology for 

calculating the market price benchmark for Resource Adequacy, 
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and thus for determining the indifference adjustment, constitutes 

general ratemaking to which the rule against retroactive 

ratemaking applies.    

1. The prohibition against retroactive 
ratemaking applies to general 
ratemaking, and not to rate-setting 
involving only the ministerial application 
of mathematical formulas and actual 
costs. 

The exception to the prohibition on retroactive ratemaking 

arose out of City of Los Angeles II. In that case, the Court held 

that the Commission could address fluctuating federal tax 

expenses by adopting an annual adjustment method of 

determining rates. (15 Cal.3d at p. 695.) The annual adjustment 

method automatically changed the rates charged to customers 

based on a formula that compared forecast costs to actual tax 

expenses. (Id. at pp. 691-92.) The Court held that the Public 

Utilities Code allowed the Commission to adopt such formulas 

and fixed rules as part of their rates, reasoning that plugging in 

the numbers each year based on “empirical data” was 

“substantially ministerial.” (Id. at p. 692.) The Court further held 

that section 728 did not require a full hearing each time the 

Commission applied the annual adjustment clause, even though 
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that application changed customers’ rates. Such a hearing “serves 

no purpose when the only business at hand is the application of a 

mathematical formula to a figure definitively established by 

reference to the utilities’ books.” (Id. at p. 697.) The Court 

contrasted the adoption of the formula with its annual 

application, stating: “[t]he legislative purpose behind section 728 

is better served by a plenary consideration of the advantages and 

disadvantages of an annual adjustment clause than by a yearly 

charade attendant to its application.” (Id.) 

 The Supreme Court relied on City of Los Angeles II in 

Southern California Edison Co. v. Public Utilities Commission. 

((1978) 20 Cal.3d 813 (“Edison”).) In Edison, the Court held that 

the rule against retroactive ratemaking applied only to general 

ratemaking—i.e., “the act of promulgating ‘general rates.’” (Id. at 

p. 816.) To define general ratemaking, Edison highlighted City of 

Los Angeles II’s contrast of “a true ratemaking proceeding, in 

which many variables are taken into account and broad policies 

are formulated,” with “the narrowly restricted and semi-

automatic functioning of an adjustment clause” that did not 

constitute general ratemaking. (Id. at p. 828.) In general 

ratemaking, the Court stated, the Commission “establish[es] a 
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rate which will permit the utility to recover its cost[s] and 

expenses plus a reasonable return on the value of property 

devoted to public use.” (Id. at p. 818, quoting City & Cty. of San 

Francisco v. P.U.C. (1971) 6 Cal.3d 119, 129.) 

Edison itself dealt with a fuel adjustment clause that 

operated automatically, similar to the adjustment method 

considered in City of Los Angeles II. In Edison, the utility’s fuel 

adjustment clause originally relied on forecasts of fuel costs 

under average annual weather conditions. (Id. at p. 818.) But 

after a series of years with above-average weather led to 

significant overcollections, the Commission modified the 

adjustment clause so that it would instead operate with a 

monthly balancing account based on “actual fuel expenses,” 

eliminating the possibility of over- or under-collections 

accumulating. (Id. at p. 823.) The prospective modification of the 

fuel adjustment clause was not challenged in Edison. (Id. at p. 

824.) Nor was the new adjustment clause applied retroactively. 

Rather, the case concerned the Commission’s decision requiring 

the utilities to issue credits for past overcollections identified by 

comparing the amounts collected under the old clause to “actual 

fossil fuel cost[s] incurred.” (Id. at p. 824 (emphasis added).)  
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Edison held that the latter decision did not violate the 

prohibition against retroactive ratemaking for two reasons. First, 

the original fuel clause would eventually have eliminated the 

overcollections after California inevitably experienced a few years 

of below average weather. Thus, the Commission’s credits simply 

accomplished what the original method would have accomplished 

anyway. (Id. at pp. 825-26.) Second, relying on City of Los Angeles 

II, the Court reasoned that if the essentially ministerial 

operation of an automatic clause is not general ratemaking, then 

the rule against retroactive ratemaking did not apply. (Id. at p. 

830.) 

In determining that the rule against retroactive 

ratemaking did not apply, Edison found two factors significant. 

First, the Court noted that the rates at issue were “not created by 

or in a general rate proceeding.” (Id. at p. 830, n. 21.) Second, the 

overcollections concerned actual costs that were readily 

verifiable: the utility had gathered “overcollections for fuel 

expenses which did not materialize.” (Id. at p. 831 (emphasis 

added).) The Commission could verify this fact by looking at the 

utilities’ ledgers. Indeed, it appears that no parties disputed that 

the utility had collected more money than it had spent for fuel. 
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Edison thus essentially approved a true-up process involving the 

ministerial comparison of forecasts to actual expenses, where the 

true-up would do nothing more than what the operation of the old 

clause would have done over time. This was not “general 

ratemaking” because such a process “serves no purpose when the 

only business at hand is the application of a mathematical 

formula to a figure definitively established to the utilities’ books.” 

(Id. at p. 829, citing City of Los Angeles II, 15 Cal.3d at p. 697.) 

Notably, Edison did not retroactively apply a new methodology 

for calculating which fuel costs were eligible for cost recovery. 

 Edison thus teaches that general ratemaking involves the 

consideration of multiple variables and policy choices to 

determine a rate that will cover the utility’s costs and/or allow it 

to receive a reasonable rate of return on invested capital. At the 

time of Edison, such general ratemaking typically occurred in 

general rate case proceedings. In contrast, the ministerial 

application of mathematical formulas involving actual, verifiable 

costs does not constitute general ratemaking. 

2. The creation of a new methodology for 
determining the market value of the 
utility’s portfolio of eligible generation 
assets constitutes general ratemaking. 
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a. General ratemaking no longer 
occurs exclusively in general rate 
cases. 

Since the 1970s, ratemaking at the Commission has 

changed significantly. General rates are now determined across 

many open ratemaking proceedings that modify revenue 

requirements and change cost allocation and rate design. Thus, 

the Commission’s determination in the Decision that “this OIR 

proceeding … do[es] not set general rates” is insufficient. (See 

6:102:APP1365.) 

Although this shift in the Commission’s operations 

accelerated in recent decades, it was beginning even in the late 

1970s. One year after Edison, in California Manufacturers 

Association v. Public Utilities Commission, the Court took up the 

question of whether the Commission could make policy decisions 

in smaller contexts outside of general rate proceedings. ((1979) 24 

Cal.3d 251, 256.) The Court held that such “offset” proceedings 

were acceptable forums for policy decisions concerning how to 

allocate certain costs among customer groups. (Id. at p. 257.) The 

Court clarified that Edison’s characterization of “true 

ratemaking” as involving policy decisions did not mean that 

policy-making could only occur in general rate proceedings. (Id.) 
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The Court thus blessed the dispersal of Commission business 

among various smaller proceedings. 

Significantly, however, California Manufacturers 

Association did not involve general ratemaking. Rather, the 

policy decisions over cost allocation at issue in that case 

concerned adjustments to offset higher gas costs. (Id. at p. 255.) 

Like the costs in Edison, the gas costs were actual costs, readily 

verifiable by reference to historical data. But because California 

Manufacturers Association did not involve general ratemaking, it 

did not hold that general ratemaking only occurs in a general 

rate proceeding. As far as CalCCA is aware, no case has such a 

holding. 

Indeed, the Legislature has recognized that the 

Commission now conducts general ratemaking outside of general 

rate cases. In some cases, the Legislature has objected to this 

practice and directed the Commission to restore general 

ratemaking functions to the general rate case. For example, the 

Legislature recently enacted section 740.19 to “change the 

commission practice” of authorizing certain costs related to 

electric vehicle chargers on a case-by-case basis. (§ 740.19(a); 

Stats. 2020, ch. 372 (AB 841) § 3.) Instead, the Commission 
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directed the utilities to treat this cost-recovery the same “as core 

utility business,” with costs “authorized on an ongoing basis in 

the … general rate case.” (Id.) 

In other instances, the Legislature has expressly allowed 

general ratemaking to occur outside of a general rate case. For 

example, section 727.5 generally requires water corporations to 

submit applications decoupling water sales from water company 

revenues “only … as part of its triennial general rate case.” But 

the commission and water corporation may “mutually agree” to 

consider the application outside of the general rate case. (§ 727.5.) 

The nature of the Commission’s consideration of the application, 

however, does not change based on where it occurs. It defies logic 

to conclude that the process of setting the same rate would be 

general ratemaking if considered within the general rate case but 

not if considered without.  

Thus, to determine whether a Commission ratemaking 

involves “general ratemaking,” courts do not look to whether it 

occurs in a general rate case. Rather, courts must analyze the 

substance of the Commission’s ratemaking decisions. (Cf. Cty. of 

Kern v. T.C.E.F., Inc. (2016) 246 Cal.App.4th 301, 322-23 

[explaining that courts look to “the practical effect” of agency 
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action “because substance, not form, is the proper test for 

determining the real character of conduct or a transaction”].)   

b. Determining the indifference 
adjustment includes all of the same 
elements of setting a general rate. 

The process of determining the method for calculating the 

indifference adjustment—including the methodology to determine 

the Resource Adequacy market price benchmarks that feed into 

that calculation—constitutes general ratemaking. The 

Commission’s contrary conclusion ignores (1) the fact that the 

indifference adjustment is a significant part of customers’ rates, 

and (2) the substantive similarities between the process of 

determining the indifference adjustment and other general 

ratemaking processes, including those conducted in general rate 

cases. 

First, the indifference adjustment concerns the allocation of 

certain utility costs among different customer classes. Like other 

rates, it shows up as a separate line item on customers’ bills. The 

fact that the indifference adjustment concerns procurement costs 

and generation portfolio value, rather than investments on which 

the utility earns a rate of return, is not determinative. As the 

Court advised in Edison, general ratemaking establishes a rate 
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that concerns both “cost[s] and expenses plus a reasonable return 

on the value of property devoted to public use.” (20 Cal.3d at p. 

818.) Both costs and assets are part of the equation. 

Second, the process for determining the indifference 

adjustment includes the same steps followed in general rate 

cases. For example, in a general rate case, the Commission (1) 

determines the utilities’ revenue requirement, including which 

costs should be recovered for a particular function (Pac. Tel. & 

Tel. Co, 62 Cal.2d at pp. 644-45 [Commission determines the 

utility’s rate base and “costs and expenses allowed for rate-

making purposes”]; Ponderosa Tel. Co. v. P.U.C. (2011) 197 

Cal.App.4th 48, 52 [revenue requirement includes “the company’s 

operating expenses and tax costs” and is “the amount needed to 

cover the company’s costs and provide a reasonable return on its 

investments”]); (2) allocates the revenue among various customer 

classes (Cal. Mfrs. Ass’n, 24 Cal.3d at p. 257 [“Among the matters 

considered by the commission in a general rate proceeding is the 

method by which charges are to be allocated among the 

consumers.”]); and (3) turns the allocated revenues into a fixed 

rate, a rate tied to customers’ usage, or a demand-related charge.  
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Similarly, in various proceedings to determine the 

indifference adjustment, the Commission first determined the 

revenue requirement—i.e., which utility costs and assets were 

eligible for inclusion in the indifference adjustment calculation. 

(See, e.g., D.18-10-019 at p. 157 [“Including the costs of pre-2022 

Legacy [Utility-Owned Generation] within the [indifference 

adjustment] is consistent with AB 117 and SB 350.”].) Second, 

the Commission determined how to divide the revenue 

requirement amongst retail choice customers and utility 

customers. This step includes designing the formulas used for 

calculating the indifference adjustment, which determines the 

cost allocation. The Decision here affects this step by modifying a 

component of the calculations—i.e., the methodology for 

calculating the Resource Adequacy market price benchmark(s) 

used to determine the value of the Resource Adequacy assets 

within the utilities’ generation portfolios. Third, the Commission 

has determined that the indifference adjustment should be set on 

a usage basis. 

If it looks like a duck, walks like a duck, and quacks like a 

duck, it must be a duck. If setting the indifference adjustment 
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involves the same substantive steps and considerations involved 

in setting general rates, it must be general ratemaking. 

c. Creating a new methodology as part 
of the indifference calculation 
involves more than the ministerial 
application of mathematical 
formulas and actual costs. 

The Commission’s creation of a new methodology as part of 

the indifference adjustment calculation is also materially 

different from the sorts of activities that the Court has held are 

not general ratemaking—i.e., the ministerial application of 

mathematical formulas to actual, verifiable costs, as in the semi-

automatic operation and correction of fuel adjustment clauses. To 

be sure, the annual operation of the indifference adjustment 

formulas and methodologies, once those formulas and 

methodologies have been set, is not general ratemaking. But 

there is a difference between applying a rule or formula and 

designing one. (City of Los Angeles II, 15 Cal.3d at p. 697.) 

The change to the methodology for calculating the Resource 

Adequacy market price benchmark does not amount to applying a 

formula or a “matter of simple arithmetic.” (See Edison, 20 Cal.3d 

at p. 818 [describing operation of the fuel adjustment clause].) It 

involves designing the methodology, including “plenary 
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consideration of the advantages and disadvantages” of various 

potential methods for determining the value of the utilities’ 

generation portfolios. In evaluating those methods, the 

Commission took “many variables … into account,” (see Edison, 

20 Cal.3d at p. 828), including: whether and how markets had 

shifted (1:1:APP0025); how those shifts may or may not have 

impacted resource adequacy transactions, and, consequently, the 

indifference adjustment (id.); whether the smaller resource 

adequacy transaction volume in 2024 and 2025 constituted a 

problem requiring a change in methodology (6:102:APP1352); 

what constitutes a “market-based transaction,” and which types 

of transactions should be included in the resource adequacy 

market price benchmark calculation set (6:102:APP1357-58); how 

many years of transactions should be included in the calculation 

set (6:102:APP1356); and whether different sub-sets of resource 

adequacy transactions should be evaluated separately or in one 

combined category (6:102:APP1348-56). The Commission’s 

consideration and resolution of these variables implicated broad 

policy concerns, including how to best measure the market value 

of the utilities’ generation portfolios and whether the indifference 
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adjustment methodology was ultimately ensuring ratepayer 

indifference. (6:102:APP1369.) 

The change to the methodology here involved concepts and 

policy questions unlike anything at issue in Edison. In Edison, 

the Court relied heavily on the fact that the refunds were 

calculated based on “empirical data” and actual costs for fuel that 

could be “definitively established by reference to the utilities’ 

books.” (Edison, 20 Cal.3d at pp. 828-29.) In contrast, the 

methodology here involves the subjective determination of 

market value, a concept that cannot be determined by reference 

to the utilities’ ledgers. As opposed to an actual cost, the market 

price benchmark is a Commission-determined proxy for the value 

of the utilities’ generation portfolios. By revising the methodology 

for determining resource adequacy market price benchmarks, the 

Commission is not simply comparing forecasted costs to actual 

costs, as in Edison; it is revising its definition of portfolio market 

value. 

* * * 

In short, the change to the methodology for calculating the 

resource adequacy market price benchmark has all of the 

characteristics of general ratemaking, and it materially differs 
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from the sort of ministerial application of mathematical formulas 

based on actual, verifiable costs that courts have held does not 

constitute general ratemaking. Notwithstanding that the change 

in methodology did not occur in a general rate case, it constitutes 

general ratemaking subject to the prohibition on retroactive 

ratemaking. 

C. The application of the new methodology to 
rates already being collected constitutes 
retroactive ratemaking. 

The Decision not only applies the new methodology 

prospectively for 2026 rates—which Petitioner is not 

challenging—it also requires the methodology to be applied 

retroactively to 2025 rates that are already being collected under 

a previously approved methodology. The latter decision 

constitutes retroactive ratemaking. (See Ponderosa Tel. Co., 197 

Cal.App.4th at p. 61 [“[T]he Commission does not have the power 

to roll back general rates already approved by it or to order 

refunds of amounts collected pursuant to such approved rates.”].)   

The utilities have been collecting indifference adjustment 

rates set based on the 2025 forecast of portfolio costs and value, 

under the expectation that the collections would be trued-up with 

the same methodology used to set the forecast. In ordering the 
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new methodology to be applied to 2025 rates, the Commission 

will conduct the true-up of the 2025 indifference adjustment 

using a methodology different from the one it used to calculate 

the 2025 forecast. The Decision suggests that there is no 

retroactivity here because “[t]he 2025 forecast was not a 

guarantee of the final 2025 outcome.” (6:102:APP1365.) 

But while the 2025 forecast was always subject to a true-

up, the Commission has changed the methodology for 

determining what the forecast will be trued up against, changing 

the rates that will be collected. This change is retroactive. It will 

have exactly the same effect as if the Commission had directed 

the true-up to occur using the old methodology, but then used the 

new methodology to order a refund. Either way, the Commission 

is rolling back rates that are already being collected under a 

previously approved method. (See D.18-09-010 & D.19-10-001 

[approving the prior method; see also City of Los Angeles I, 7 

Cal.3d at p. 357 [“To permit the commission to redetermine 

whether the preexisting rates were unreasonable as of the date of 

its order and to establish new rates for the purpose of refunds 

would mean that the commission is establishing rates 

retroactively rather than prospectively.”].) 
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An analogy helps illustrate the problem with the 

Commission’s approach. Say you have a mortgage with a floating 

interest rate that changes based on the federal funds rate, with 

changes in the interest rate applied on the day they are 

announced. When the interest rate changes mid-month, the 

following month’s payment includes a credit or debit to correct 

the previous month’s over- or under-payment. This is similar to 

the typical true-up process for the indifference adjustment. While 

the inputs change—i.e., the interest rate for the mortgage, and 

the transaction prices included in the resource adequacy market 

price benchmarks for the indifference adjustment—the formula 

used to calculate the revenue requirement stays the same. 

The Decision is different. The Commission’s action here—

changing the methodology for determining a key value in the 

true-up method mid-stream—would be more similar to the bank 

declaring that the principal amount of the loan also will now float 

based on the market value of the property, and the following 

month’s payment will be increased to make up for the prior 

month’s underpayments. Not only is the interest rate changing, 

the amounts to which the interest rate is applied are changing as 

well, yielding a deeply unfair result that entirely changes the 
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allocation of risk agreed to at the start of the bargain. The result 

is the same as that under the Decision: the Commission has 

retroactively changed the method used to set the indifference 

adjustment in 2025, resulting in a change to the amounts 

previously approved and collected, with unpredictable and unjust 

effects. The rule against retroactive ratemaking prohibits the 

Commission from engaging in such an action. 

D. The indifference statutes do not require the 
retroactive application of the new 
methodology. 

The Decision justified retroactively applying the new 

methodology on the grounds that the indifference mandate 

required its immediate application. (6:102:1365.) The 

“indifference mandate” refers to the statutory requirement that 

utility and retail choice customers’ rates do not increase as a 

result of retail choice customers’ departures for CCAs. (See 

§§ 366.2, 366.3.) 

The indifference mandate does not authorize the 

Commission to engage in impermissible retroactive ratemaking. 

Section 728’s prohibition against retroactive ratemaking applies 

when the Commission has determined that an existing rate is 

“unlawful, unjust, [or] unreasonable.” Even in these 



 

76 
 

circumstances—i.e., when a rate violates another statute and is 

thus “unlawful”—the Legislature limited the Commission’s 

authority to prospective action only. (§ 728.) The Legislature thus 

intended that section 728’s limits on the Commission’s power 

would take precedence over the Commission’s obligations under 

other statutes. 

 But even assuming that the indifference statutes could 

allow the Commission to violate the prohibition against 

retroactive ratemaking, the Decision was still incorrect. The 

indifference statutes, which require that both utility customers 

and retail choice customers are indifferent to retail choice 

customers’ departure for CCAs, would only require retroactive 

application of the new methodology if the old methodology failed 

to ensure ratepayer indifference. The record contained no 

concrete evidence that the old methodology actually failed to 

reflect market conditions and thus failed to ensure ratepayer 

indifference. Thus, the retroactive application of the new 

methodology was not necessary to comply with the indifference 

mandate.   
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1. The indifference statutes protect both 
retail choice customers and utility 
customers. 

As an initial matter, the indifference statutes are a two-

way street. They were not adopted solely for the benefit of utility 

customers at the expense of retail choice customers. Rather, the 

Legislature adopted a balanced requirement preventing either 

customer group from experiencing cost shifts. Thus, while section 

366.2(f)(2) requires retail choice customers to pay the above-

market costs of energy procurement costs incurred on their 

behalf, section 366.2(g) requires that the Commission credit retail 

choice customers with any benefits of energy procurement made 

on their behalf that remain with the utilities’ customers. 

Likewise, section 366.3 expressly states that the Commission 

“shall also ensure that departing load”—i.e., retail choice 

customers—“does not experience any cost increases as a result of 

an allocation of costs that were not incurred on [their] behalf.” 

Because the Legislature required this balanced approach, 

the Commission’s framework for calculating the indifference 

adjustment allows for the possibility that retail choice customers 

may properly receive a credit on their bills. Specifically, if market 

conditions change such that the value of utility generation 
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portfolios procured on behalf of retail choice customers exceeds 

the utilities’ procurement costs, ensuring ratepayer indifference 

would require utility customers to compensate retail choice 

customers for those benefits. Market conditions changed in 

exactly that direction in 2024 and 2025. As the Commission and 

Commission staff have explained, there is nothing wrong with 

the indifference adjustment leading to a credit on some retail 

choice customers’ bills, provided that the underlying calculations 

and data accurately reflect market conditions. (1:1:APP0025-26; 

D.18-10-019 at p. 155.)     

2. No substantial evidence supported the 
Commission’s determination that the 
prior methodology was not achieving 
indifference.  

The record did not include any concrete evidence 

establishing that the existing methodology for calculating 

resource adequacy market price benchmarks failed to accurately 

reflect market conditions in 2025. Rather, the staff report and 

parties provided evidence that the 2025 market price benchmark 

would be calculated based on a smaller transaction volume 

compared to previous years. But the staff report and party 

comments included only speculation that the smaller transaction 
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volume available under the old methodology could lead to 

inaccurate results. For example, the staff report suggested that a 

smaller transaction volume could allow for manipulation of 

market values if industry actors were exercising market power. 

(1:3:APP0055-57, 59.) It further stated that transactions between 

affiliated entities could lead to inaccurate results if those 

transactions involved preferential or arbitrary prices that did not 

reflect market rates. (1:3:APP0061.) 

In contrast to this hypothetical speculation about what 

could occur, the record did not contain any evidence that the 

transactions used in the existing methodology actually failed to 

represent market conditions. Smaller transaction volumes do not 

necessarily imply that the individual transactions included are 

unrepresentative of market conditions. Rather, the evidence in 

the record suggested that the smaller transaction volumes, and 

the higher market values they indicated, were both driven by 

regulatory uncertainty. Market players had decided to hold back 

in light of recent regulatory changes, resulting in fewer 

transactions and scarcity of related resources, which increased 

prices. (1:3:APP0059.) 
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Absent evidence that the market price benchmarks set by 

the old method actually failed to reflect market prices, the 

Commission did not have evidence that the old method failed to 

ensure indifference in 2024 and 2025. As a result, the 

Commission did not need to retroactively apply the new method 

to the 2025 rates. There was no indifference problem to solve. 

3. The Commission could have harmonized 
the indifference statute and the 
prohibition against retroactive 
ratemaking by applying the new 
methodology prospectively only. 

But even assuming for the purposes of argument that the 

Commission had properly determined that the old methodology 

did not ensure indifference in 2025, the Commission nevertheless 

erred in applying the new methodology retroactively. Section 

728’s prohibition against retroactive ratemaking applies precisely 

when the Commission determines that a previously approved 

rate was “insufficient, unlawful, unjust, unreasonable, 

discriminatory, or preferential.” (§ 728.) In those situations, the 

Commission’s power is limited to designing just rates “to be 

thereafter observed.” (Id.) 

The Decision suggested that, if CalCCA were correct that 

the prohibition against retroactive ratemaking applies (as it 
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does), the Commission would face a conflict between its 

responsibility to ensure indifference under section 366.2 and its 

lack of authority under section 728 to modify the methodology 

retroactively. (See 6:102:APP1364-65.) No such conflict exists. As 

explained above, section 728 shows that the Legislature intended 

the prohibition against retroactive ratemaking to apply even if 

the Commission finds a rate “unlawful” under other statutes. 

But even if a conflict did exist, the Commission erred in 

failing to harmonize section 728 and the indifference statutes. 

Given a conflict between two statutory mandates, the 

Commission must attempt to harmonize the statutes and best 

give effect to both. (San Mateo City School Dist. v. Public 

Employment Relations Bd. (1983) 33 Cal.3d 850, 865 [holding the 

agency “reasonably construe[d]” a statute “in harmony with … 

existing sections of the Education Code” because “[t]his … is the 

correct approach when several provisions of state law address a 

similar subject.”]; D.03-06-074, Order Denying the Rehearing of 

D.02-09-053 (June 24, 2003) at p. 11 [“Conflicting statutes must 

be harmonized, if at all possible, giving effect to both statutes in 
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order to implement legislative purpose.”].)9 The Commission 

could have avoided a conflict—and given effect to both section 

728 and section 366.2—by applying the new methodology only 

prospectively. The Commission erred by failing to do so.  

E. The retroactive application of the new 
methodology exceeded the Commission’s 
authority and constituted a failure to proceed 
in the manner required by law. 

 The Commission lacks authority to retroactively change 

general rates. In doing just that, the Commission acted in excess 

of its powers or jurisdiction under section 1757 and/or section 

1757.1. Moreover, in concluding that section 728’s prohibition on 

retroactive ratemaking does not apply and imposing its new rates 

retroactively, the Commission has not proceeded in the manner 

required by law. (See § 1757(a)(2); § 1757.1(a)(2).) The retroactive 

application of the methodology is unlawful and must be reversed.  

 
9 D.03-06-074 is available at 
https://docs.cpuc.ca.gov/PublishedDocs/
WORD_PDF/FINAL_DECISION/27516.PDF.  

https://docs.cpuc.ca.gov/PublishedDocs/%E2%80%8CWORD_PDF/FINAL_DECISION/27516.PDF
https://docs.cpuc.ca.gov/PublishedDocs/%E2%80%8CWORD_PDF/FINAL_DECISION/27516.PDF
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II. The Commission’s violation of the prohibition 
against retroactive ratemaking has significant 
precedential and practical implications. 

A. The utilities’ “heads we win, tails you lose” 
approach to the indifference adjustment 
offends the indifference statutes and the 
purpose of the prohibition against retroactive 
ratemaking. 

The Decision retroactively applies the new ratemaking 

methodology for calculating the indifference adjustment at 

precisely the moment that market conditions would have led the 

old methodology to favor retail choice customers. This outcome is 

no coincidence. The Commission’s one-sided approach in this case 

conflicts with the policies underlying both the indifference 

adjustment and the purpose of the prohibition against retroactive 

ratemaking. 

The utilities supported the old methodology when it was 

first instituted in D.18-10-019. (D.18-10-019 at p. 149.) Even at 

that time, the Commission acknowledged that the old 

methodology could result in the indifference adjustment 

appearing as a credit on retail choice customers’ bills if market 

conditions led to increases in utility portfolio values. (Id. at p. 

155.) Nevertheless, the utilities did not complain when the old 

methodology and market conditions resulted in retail choice 
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customers paying higher indifference adjustments from 2018 to 

2023. Only when market changes led the methodology to favor 

retail choice customers did the utilities raise objections to the 

methodology. (1:8:APP0106, citing PG&E comments in other 

proceedings.) Responding to these objections, the Commission 

ordered an expedited proceeding, with limited opportunities for 

parties to present evidence, and changed the rates just when 

retail choice customers stood to receive the benefits to which they 

were entitled under the old methodology. 

This “heads I win, tails you lose” approach to ratemaking 

offends the policy underlying the indifference statutes. 

Fundamentally, the statutes are intended to prevent the 

departure of retail choice customers from creating winners or 

losers. (See § 366.2; § 366.3.) Under any methodology, the market 

will result in an indifference adjustment that sometimes favors 

utility customers and sometimes favors retail choice customers. 

The Commission, however, has picked a winner by allowing the 
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old methodology to favor utility customers, then changing the 

methodology when it would favor retail choice customers.10 

Prospective application of the new methodology would have 

avoided this problem. Because nobody knows what market 

conditions will occur in the future, prospectively applying a new 

methodology would not result in choosing a winner or loser. 

The Decision’s retroactive application of the new 

methodology also undermines the purpose of the rule against 

retroactive ratemaking. The rule promotes predictability and 

stability of rates to benefit stakeholders, including utilities, 

CCAs, and ratepayers themselves. (F.E.R.C., 894 F.2d at p. 1383; 

City of Los Angeles I, 7 Cal.3d at p. 357.) By changing the 

indifference adjustment methodology retroactively, the Decision 

will disrupt CCA and retail choice customers’ expectations for 

their 2025 budgets and rates, eliminating the predictability and 

stability the rule is meant to provide. 

 
10 The Commission will likely argue that it did not pick a winner 
because the old methodology would have produced results 
inconsistent with indifference. But, as explained in section I.D.2, 
above, the Commission lacked any concrete evidence that the old 
methodology did not actually reflect market conditions in 2025.  
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 The Commission’s one-sided approach to indifference also 

offends the rule against retroactivity. Courts applying the rule 

have recognized that it sometimes favors utilities and sometimes 

ratepayers. But the consistent application of the rule ensures 

equity. (F.E.R.C., 894 F.2d at p. 1384; see also City of Los Angeles 

I, 7 Cal.3d at p. 357.) By declining to apply the rule here, the 

Commission is undermining its means of ensuring equity. 

B. The dispersal of ratemaking activities into 
various side proceedings purportedly immune 
to the prohibition against retroactive 
ratemaking threatens predictability and 
stability. 

The Commission’s Decision also threatens to undermine 

the long-term viability of the rule against retroactive ratemaking 

as a means of ensuring stability and predictability. If the 

Decision is correct that the change in the methodology for 

calculating the indifference adjustment here is not “general 

ratemaking,” then only a general rate case would be general 

ratemaking. But because the Commission now conducts 

substantial swaths of its business outside of general rate cases, 

this approach would substantially limit the reach and 

effectiveness of the rule against retroactive ratemaking, confining 

it to a small percentage of Commission activities. For example, if 
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the Commission is correct, none of the decisions related to the 

design or calculation of the indifference adjustment would be 

general ratemaking, even though the adjustment involves 

substantial policy decisions and significant total amounts. 

Moreover, the rule that the Commission proposes would be 

ripe for manipulation. The Commission could avoid the rule 

against retroactive ratemaking by shifting evaluation of any 

component of its rates—which would otherwise be general 

ratemaking if part of a general rate case—to a side proceeding. 

This outcome would empower the Commission to gut a 

legislatively-imposed limit on its jurisdiction by using procedural 

manipulations. If this were allowed, the rule against retroactive 

ratemaking would effectively cease to have meaning. 

C. The Decision will significantly increase retail 
choice customers’ rates, undermining customer 
confidence in rates and in CCAs that were 
created to provide competition to investor-
owned utilities, and will disrupt CCA 
operations and accounting. 

Finally, as a practical matter, the Decision will harm CCAs 

and their customers. As CalCCA repeatedly argued during the 

proceeding, the lack of transparent data underlying the 

Commission’s staff report made it virtually impossible for parties 
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to analyze the changed methodology’s impact on retail choice 

customers’ rates. (1:8:APP0115; 5:86:APP1167-68.) CalCCA did, 

however, estimate that the “change to the … methodology 

contemplated … could be a significant reallocation of costs 

between [utility] and [retail choice] customers in the range of 

hundreds of millions of dollars or more.” (5:86:APP1168.) Indeed, 

the staff report estimated that one of the proposed methodology 

changes that the Decision ultimately adopted would reduce the 

2025 forecast resource adequacy market price benchmark from 

$40.31 kW/month for system-wide resource adequacy assets to 

$11.05 kW/Month for combined resource adequacy assets. 

(1:3:APP0064.) This roughly 75% decrease to the market price 

benchmark would result in a significant but unidentified 

decrease in the calculated value of the utilities’ generation 

portfolios, and a corresponding increase in retail choice customer 

indifference rates. 

As for the CCAs themselves, CCAs have already formulated 

their budgets for 2025 based on the existing indifference 

methodology. CCAs have set rates for customers, allocated funds 

to pursuing renewable energy goals, and prioritized funding for 

other objectives. (5:87:APP1183-84.) Each of these decisions will 
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be upset by the Commission’s retroactive change to the 

methodology for 2025. (Id.) 

III. The Commission’s decision to apply the new 
ratemaking methodology retroactively was not 
supported by adequate findings or substantial 
evidence in the record and represented an abuse of 
discretion. 

All Commission decisions must contain “separately stated, 

findings of fact and conclusions of law by the commission on all 

issues material to the order or decision.” (§ 1705.) A decision that 

is not supported by the findings is subject to reversal. (§ 1757; 

§ 1757.1; Burlington N. & Santa Fe Ry. Co. v. P.U.C. (2003) 112 

Cal.App.4th 881, 891-92 [the Commission’s decision was not 

supported by the findings where the relevant finding contained 

an error of law].) To support the decision, the findings must be 

sufficient to “bridge the analytic gap between the raw evidence 

and ultimate decision or order.” (Sky Posters Inc. v. Dep’t of 

Transp. (2022) 78 Cal.App.5th 644, 668, quoting Topanga Ass’n 

for a Scenic Cmty. v. Cty. of Los Angeles (1974) 11 Cal.3d 506, 

515.)11 To bridge such a gap, the findings must address the 

 
11 Because sections 1757 and 1757.1 “parallel[] … the general 
administrative mandamus statute, Code of Civil Procedure 
section 1094.5,” review under § 1757 and § 1757.1 “should 
(footnote continued on next page) 
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specific substantive issue motivating the agency’s decision; 

findings in the ballpark that do not connect the dots between the 

evidence and ultimate decision are not sufficient. (Sky Posters 

Inc., 78 Cal.App.5th at pp. 668.)  

Commission decisions must also be reversed if the findings 

are not supported by substantial evidence in the record. (§ 1757; 

The Util. Reform Network v. P.U.C. (2014) 223 Cal.App.4th 945, 

959.) Substantial evidence is enough evidence to allow a 

reasonable person to reach the same conclusion as the 

Commission. (The Util. Reform Network, 223 Cal.App.4th at p. 

959.) To support a conclusion, the evidence relied upon must 

actually address the specific issue concerned. (Id. at p. 964 

[evidence that a facility would address general grid conditions did 

not support conclusion regarding a specific reliability issue].)  

The Decision’s retroactive application of the new 

methodology to 2025 rates to purportedly ensure ratepayer 

indifference was not supported by any finding that the old 

 
parallel the review that applies to other administrative 
decisions,” and reasoning from cases arising under Code of Civil 
Procedure section 1094.5 can inform review of a Commission 
decision. (Center for Biological Diversity, 18 Cal.5th at p. 304.)  
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methodology failed to accurately reflect market conditions and/or 

ensure indifference in 2025. The Commission’s findings related 

largely to data sufficiency and the smaller transaction volume 

from which the Commission could calculate the market price 

benchmark. (6:102:APP1368.) The Commission concluded that 

the smaller transaction volume left the methodology “vulnerable 

to manipulation.” (6:102:APP1367.) These findings are arguably 

sufficient to support a prospective change in the methodology, 

because larger transaction volumes—i.e., a larger sample size—

would generally tend to lead to more precise results. 

The findings, however, do not bridge the analytic gap 

between the evidence of smaller transaction volumes and the 

Commission’s decision to apply the new methodology 

retroactively to ensure ratepayer indifference in 2025. To close 

that analytic gap, the Commission would have needed to have 

found that the 2025 transactions in fact failed to accurately 

represent market conditions and thus to ensure indifference. (See 

Sky Posters Inc., 78 Cal.App.5th at pp. 667-68 [requiring findings 

sufficient to address the specific question at issue].) The 

Commission made no such finding. Absent such a finding, the 

Commission has not actually identified a problem with the 
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application of the old methodology to the 2025 rates and has not 

adequately supported its Decision. The lack of adequate findings 

is a reversible error that cannot be papered over by the Court. 

(Id. [courts will not “imply findings to support the administrative 

determination where such findings were not made.”].) 

But even if the Commission had made such an explicit 

finding, there was no substantial evidence in the record to 

support it. As described in section I.D.2, above, the record 

contained no concrete evidence that the transactions included in 

the 2025 rates, though smaller in number than previous years, 

failed to reflect market prices. The fact that the sample size of 

transactions for 2025 was smaller is not enough to show that the 

transactions were not representative of market conditions. 

Moreover, the record contained evidence suggesting that the 

higher market values reflected in the 2025 transactions did, in 

fact, represent market conditions of scarcity driven by regulatory 

uncertainty. (See 1:3:APP0059.) 

In short, the Commission’s evidence suggested only that a 

different methodology could produce more accurate results in 

certain circumstances. No evidence suggested that the 2025 

results were inaccurate. Considering this evidence, no reasonable 
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person would conclude that ensuring indifference required 

retroactively applying the new methodology to 2025 rates. (See 

The Utility Reform Network, 223 Cal.App.4th at p. 959.) 

For similar reasons, the Commission’s Decision constitutes 

an abuse of discretion. In reviewing a decision under this 

standard, the court must ensure that the Commission adequately 

considered “all relevant factors” and demonstrated “a rational 

connection between the relevant factors, the choice made, and the 

purposes of the enabling statute or regulation.” (Manderson-

Saleh v. Regents of Univ. of Cal. (2021) 60 Cal.App.5th 674, 693.) 

Absent evidence and findings that the existing methodology 

failed to ensure indifference in 2025, the Commission cannot 

show a rational connection between the indifference statutes and 

its decision to retroactively apply the new methodology to 2025 

rates.  

CONCLUSION 

For the foregoing reasons, CalCCA requests that the Court 

grant the petition for review and reverse the Commission’s 

decision to retroactively apply the new indifference adjustment 

methodology to 2025 rates. 
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