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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Western Electricity Coordinating Council Docket No. EL10-56-000

JOINT COMMENTS OF CALIFORNIA COMMUNITY CHOICE ASSOCIATION,
NORTHERN CALIFORNIA POWER AGENCY, PACIFIC GAS AND ELECTRIC
COMPANY, SAN DIEGO GAS AND ELECTRIC COMPANY, SOUTHERN
CALIFORNIA EDISON COMPANY, AND THE SIX CITIES ON THE ORDER
INSTITUTING INVESTIGATION UNDER SECTION 206 CONCERNING
THE WECC SOFT PRICE CAP

Pursuant to Rule 211 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission (“the Commission” or “FERC”), 18 C.F.R. § 385.211, and the
Commission’s July 15, 2025 Order Instituting Section 206 Proceeding, Establishing Refund
Effective Date, and Extending Deadlines for Cost Justification Filings (“the Order”), Intervenors
California Community Choice Association; Northern California Power Agency; Pacific Gas and
Electric Company; San Diego Gas and Electric Company; Southern California Edison Company;
and the Cities of Anaheim, Azusa, Banning, Colton, Pasadena, and Riverside California (“the Six
Cities”) (collectively, the California load-serving entities, or “the California LSEs’’) submit
comments requesting FERC reconsider its proposal to abandon the Western Electricity
Coordinating Council (“WECC”) soft price cap.

I BACKGROUND

As the Order notes, pursuant to prior Commission orders, spot market energy sales in
WECC are currently subject to a soft price cap of $1,000/megawatt hour (“MWh”), and prices
that exceed that amount are subject to cost justification and refund. In August 2020 (and again
during the summers of 2021 and 2022), multiple sellers made sales in WECC above the soft
price cap. After finding that some sellers had not adequately justified their above-cap sales, the
Commission issued refund orders for amounts above the soft price cap or price indices, as

applicable. As relevant here, sellers petitioned for review of these orders in the D.C. Circuit,
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which held that the Commission was required to conduct a Mobile-Sierra analysis prior to
ordering refunds. See Shell Energy v. FERC, 107 F.4th 981 (D.C. Cir. 2024) (“Shell”’). Because
the Commission had not made a finding that Mobile-Sierra was inapplicable or that the contract
prices above the soft price cap seriously harmed the public prior to issuing the challenged refund
orders, the appellate court vacated the refund orders and remanded to the Commission for further
proceedings.

The Commission issued the Order in response to the Shell decision. Among other things,
the Order announces the Commission’s proposal to eliminate the existing WECC soft price cap,
leaving bilateral markets in the WECC without a price cap.

IL. COMMENTS

The Order proposes to abandon the soft price cap, maintaining that evolving market
conditions in WECC, Commission enforcement capabilities, and a changed cost-benefit analysis
in light of Shell have eliminated the need for the soft price cap. The concerns that drove the
Commission to institute the soft price cap in 2002, however, remain salient today. As explained
below, the Order ignores current market realities, the limitations of the Commission’s ex post
enforcement resources and abilities, and the important transparency benefits promoted by the
soft price cap. In short, the Order does not demonstrate the soft price cap should be removed; to
the contrary, the soft price cap remains an important tool in promoting just and reasonable rates.
The soft price cap—or some other, comparable ex ante price disciplining mechanism—is

necessary to effectuate the Commission’s statutory mandate to ensure just and reasonable rates.

III. THE ORDER’S RATIONALES FOR ABANDONING THE SOFT PRICE CAP DO
NOT BEAR SCRUTINY.

The Order proposes abandoning the soft price cap for three reasons that, taken

individually or cumulatively, do not support the proposed action.

A. The concerns motivating the 2002 soft price cap order remain relevant today,
notwithstanding wholesale market developments.

First, the Commission incorrectly asserts that market developments since the

establishment of the WECC soft price cap render the soft price cap unnecessary to discipline
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WECC bilateral market sales activity. Order PP 15-16. The Order postulates that widespread
adoption of centralized, real-time energy imbalance markets, two day-ahead market constructs
scheduled to go live in 2026, and the Southwestern Power Pool (“SPP”) expansion into the
Western Interconnection obviate the need for a soft price cap. The Order maintains that “[t]he
Western market evolution thus provides meaningful alternatives to the traditional bilateral
markets that are the subject of the soft price cap, and . . . market monitoring and mitigation in
centralized markets also has a disciplining effect on associated bilateral markets.” /d. P 16. The
Commission contends that these new markets provide “meaningful alternatives to the traditional
bilateral markets that are the subject of the soft price cap.” Id.

While the Order is correct that Western energy markets have evolved since 2002, it does
not follow that a soft price cap framework is no longer necessary. In fact, rather than address the
problems that the soft price cap was intended to ameliorate, the markets developments invoked
by the Order have led to growing illiquidity in the WECC bilateral markets. Since the California
Independent System Operator Corporation (“CAISO”) launched the Western Energy Imbalance
Market (“WEIM”) with PacifiCorp in 2014, WEIM has grown to twenty-two balancing areas,
representing approximately 88 percent of United States (“U.S.”) WECC load. Over the same
period, liquidity in bilateral spot markets? has declined sharply. The California Public Utilities
Commission’s Energy Division staff has observed that the Mid-Columbia (“Mid-C”’) and Palo
Verde trading hubs can be very thinly traded with exceptionally low volumes and at higher

prices than the CAISO market.¥’ Our own analysis of the data confirms this conclusion. Figure 1

) WECC load data from 2022 show that the twenty-two WEIM participating utilities had a
combined annual load of approximately 650,800 TWh; this is approximately 88 percent
of the U.S. WECC load in the same year.

2/ For purposes of these comments, the term “spot market” refers to the market for near-
term, short-duration bilateral purchases of firm power at common trading hubs (e.g., Mid-
C or Palo Verde). We do not use “spot market” to refer to long-term bilateral purchases.

3/ See California Public Utilities Commission Energy Division Staff Comments on CAISO
Annual Policy Initiatives Roadmap Process 2024 at 4, available at
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(below) shows that volume, number of trades, and counterparties—three different indicators of
liquidity in the Western wholesale spot markets for next-day peak power contracts at the Palo
Verde and Mid-C trading hubs—are down significantly from their highs. Trading volume
(MWh) and the number of trades is down by over 80 percent for both Mid-C and Palo Verde,

while the number of counterparties is down by 56 and 69 percent for Mid-C and Palo Verde,

respectively.
Daily Average Volume (MWh) Yearly Total Trades Yearly Total Counterparties
Mid-Columbia Palo Verde Mid-Columbia Palo Verde Mid-Columbia Palo Verde
Mid-C Volume 20K PV Volume o Mid-C Trades PV Trades Mid-C Counterparties ™ PV Counterparties

Down 83% Down 88% Down 83% Down 89% Down 56% Down 69%

Source: EIA Historical Wholesale Market Data, 2001 through 2024. Accessed, aggregated, and visualized by PG&E July 2025.
Available at https://www.eia.gov/electricity/wholesale/#history

Figure 1. Three metrics of liquidity in bilateral wholesale electricity markets from 2001 to 2024,
specifically for on-peak next-day power contracts at Palo Verde and Mid-C hubs. These metrics
demonstrate the declining liquidity of bilateral spot markets. Source: California LSEs’ analysis
using EIA data.

The decline is attributable to the fact that suppliers are bidding their surplus supply into
the centralized markets instead of contracting bilaterally. While this may improve efficiency, it
becomes problematic in times of tight system conditions, as recent experience demonstrates. For
example, in 2020, there was a WECC-wide, record-setting heat wave. Given that most of the
supply in WECC was participating in the WEIM, there were only a few suppliers available to bid

into the bilateral spot markets. Elimination of the soft price cap could attract additional supply to

https://stakeholdercenter.caiso.com/InitiativeDocuments/CPUC-Hourly-Shaping-Factor-
May-15-2024.pdf (download).
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the bilateral spot markets in times of overall scarcity, but liquidity levels still may remain lower
than necessary for effective price competition.

The expansion of WEIM and the WEIS market has thus made Western bilateral spot
markets more volatile and susceptible to the exercise of market power.# The smaller set of
suppliers has more power to influence the bilateral index prices through just a few trades in a
“thinly traded” market (i.e., low volume, contracts, and counterparties). Figure 2 (below) shows
the daily highest-priced contract prices for next-day peak power contracts at Mid-C and Palo
Verde. The figure shows an increase in the frequency at which these indices reach or exceed
$1,000/MWh, coincidental with the declining liquidity of these same markets. Accordingly,
buyers opting to procure power to serve load on the bilateral market remain vulnerable to the

exercise of market power by sellers in these markets, and accordingly could be compelled to pay

unjust and unreasonable rates.

Daily Highest Price for Spot Market Peak Power Contracts at Mid-Columbia and Palo Verde
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Source: EIA Historical Wholesale Market Data, 2001 through 2024. Accessed July 2025. Available at https://www.eia.gov/electricity/wholesale/#history

Figure 2. Daily highest price for spot market next-day peak power contracts at Mid-C and Palo
Verde hubs. Source: California LSEs’ analysis using EIA data.

The illiquidity in bilateral spot markets inevitably spills over into the markets operated by

the CAISO, as FERC has previously recognized.? To the extent the Order implicitly assumes

4/ Id.

5/ 133 FERC § 61,026; Order P 15.
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interdependence is no longer an issue, the reasoning is faulty. Illiquidity in the WECC affects the
day-ahead and real-time markets operated by the CAISO for two reasons. First, the CAISO’s
day-ahead and real-time markets use bilateral spot markets to inform certain market mechanisms
as a proxy for the price of procuring daily capacity.® There are no other substitute proxy prices
to utilize in the market design. Second, for many resources, participation in the centralized
market is voluntary. Some generators can choose to either sell their power in the markets
operated by the CAISO or in bilateral markets and can toggle back and forth between the
markets. The exercise of market power in bilateral spot markets, therefore, can (and in periods of
tight supply, almost certainly will) affect market dynamics in the centralized markets, including
leading to potential curtailment within the CAISO footprint. Removing the soft price cap in
Western bilateral markets, combined with the illiquidity of the bilateral markets, could therefore
lead to unjust and unreasonable rates and other public harms in the CAISO-operated markets.

Importantly, bilateral market liquidity is unlikely to improve in the near term. As the
CAISO and SPP launch EDAM and the SPP Markets+ day-ahead markets, respectively, the
California LSEs expect further reductions of available supply in bilateral spot markets,
underscoring the need for protection against the exercise of market power in the bilateral spot
markets.

Furthermore, even if the West ever reaches 100 percent participation in EDAM and
Markets+, there is no guarantee that these markets will persist in complete coverage. Both

EDAM and Markets+ markets are voluntary; participants can choose to leave the market at any

6/ For example, the Extended Day-Ahead Market’s mechanism for curing failures of
resource sufficiency evaluations is based on published bilateral index prices, see CAISO
Pending Tariff § 33.11.2.1 (185 FERC 4 61,210; ER23-2686) (effective May 2026);
similarly, the maximum import bid price is also based on published bilateral electric
index prices, see CAISO Tariff § 30.7.12.5.3.
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point. For instance, market design issues might drive participants back to bilateral spot markets;
California’s experience standing up a new market shows how difficult it can be.”

It is possible, at some point, that nearly all supply in the West may be compelled to join
an organized day-ahead and real-time market, effectively eliminating the need for bilateral spot
markets. At that time, it is conceivable that the WECC soft price cap may become unnecessary to
guard against unjust and unreasonable rates.! Whether Western markets will ever achieve this
level of participation remains to be seen. It is premature to eliminate the soft price cap until
bilateral spot markets are no longer needed.

The Order simply ignores this reality. In light of declining liquidity in WECC Markets,

which will not be solved in the near term, abandoning the soft price cap is imprudent.

B. An ex-ante price-disciplining mechanism is more effective at ensuring just
and reasonable rates than ex-post enforcement.

The Order also contends that the soft price cap framework is no longer necessary because
the Commission “has more robust legal authority and monitoring capabilities to address
wholesale market misconduct” than existed in 2002. Order P 17. The Order cites the Energy
Policy Act (EPA) of 2005 as an important check on potential market manipulation and explains
that the Commission’s Office of Enforcement “actively monitors wholesale market activity in

WECC, including through ex post reporting of bilateral sales activity by jurisdictional sellers.”

7/ California consumers had to experience a major energy crisis; endured the bankruptcies
of its one-time market operator (the California Power Exchange Corporation) and one of
the state’s largest investor-owned utilities (PG&E); and experienced decades of litigation
to address the upheaval caused by a flawed market design.

8/ Establishment of new markets is a necessary but not sufficient condition for market
functionality. CAISO’s EDAM and SPP’s Markets+ represent a novel blend of open
access transmission tariff and regional transmission organization (“RTO”) elements.
There are several new market mechanisms that need to be tested through real-world
operation and experience. If these market designs prove to be flawed, both the price caps
in CAISO’s and SPP’s centralized markets and the WECC soft price cap will be
necessary to protect all wholesale customers.
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Id. The Order asserts that the Commission is equipped to monitor and deter misconduct in the
wholesale markets, rendering the soft price cap unnecessary.

The California LSEs agree that ex-post enforcement by the Commission is an essential
component of ensuring just and reasonable rates. But the California LSEs disagree that the
existence of this authority is itself sufficient to address market manipulation in Western energy
markets for at least three reasons. First, ex-post proceedings to recover unjust rates are resource-
intensive, disputatious, lengthy, and, even when ultimately successful, result in significant delay
in refunding consumers. And, as the California energy crisis of 2000-2001 shows, in the event
participants seek bankruptcy, the bankruptcy stay at a minimum prolongs the proceedings, and in
many cases means that full reimbursement may not be available.

Second, the Order fails to appreciate the interdependency of Western markets and the
implications of that interdependency for FERC’s authority. As previously noted, the bilateral
markets can have significant impacts on prices in the CAISO-operated markets, especially during
times of scarcity. Bilateral trades that may later be found by FERC to be unjust or unreasonable
would likely have the effect of increasing prices in the CAISO-operated markets (and could also
lead to curtailments). The Commission may be able to correct the bilateral agreements, but it
may be much more difficult, if not impossible, to undo the transactions settled in the CAISO-
operated markets that were influenced by unjust and unreasonable rates in bilateral markets. If
such a situation came to pass, the money lost, and the disruption caused by collateral impacts on
centralized markets, could be substantial.

Finally, FERC’s authority has not been tested in a true energy market crisis of the kind
experienced in the early 2000s—and in any event, whether FERC’s authority would be adequate
in such a crisis (which may look different than the previous crisis) is unknown. The WECC soft
price cap was an important, preventative measure put in place after the previous energy crisis. It
would be imprudent to remove this critical prophylactic measure without offering any
replacement. The concern is heightened given that the Commission proposes to do so in the

midst of another Western energy market transition.
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C. The minimal burden associated with the soft price cap is outweighed by its
transparency benefits.

The Order also preliminarily concludes that the burden imposed on sellers by the soft
price cap outweighs its benefits. The Order asserts that the filing burden of the price cap provides
limited transparency benefits while imposing costs on market participants and the Commission
and creating uncertainty for individual transactions. Order P 18. It is difficult to square the
Order’s preliminary conclusion with the D.C. Circuit’s reasoning in Shell, which specifically
called out the “important[]” transparency purposes the soft price cap serves for FERC. Shell, 107
F.4th at 992. But the court understated the transparency function of the soft price cap. To be sure,
the soft price cap alerts FERC to above-cap sales that require additional analysis to determine if
there is harm to the public interest. Commission enforcement staff reviewing high-price
transactions benefit from availability of the cost justification information in the first instance. But
the soft price cap also benefits market participants and the public, as this transparency-forcing
function, and the attendant procedural mechanisms that attach to it, alerts a wide audience to
high prices, provides justification information not otherwise available, and discourages entities
from exercising market power or engaging in market manipulation—thus promoting just and
reasonable rates. This public function is not always available when the Commission itself
investigates ex post; the confidential nature of investigations initiated by the Commission
precludes or delays public awareness of factors relevant to the Commission’s exercise of its
oversight responsibilities. If the Commission abandons the soft price cap, there are no equivalent
transparency mechanisms that can serve the same function.

Moreover, costs imposed on market participants by the soft price cap are minimal. The
filing requirement is only triggered by a limited number of transactions that occur infrequently.
In fact, over the last twenty-three years that the soft price cap has been in place, the soft price cap
has been exceeded on only a few occasions, demonstrating how few filings have been required;

prior to 2020, sellers sought to recover payments above the soft price cap only once.? Second,

9/ In 2007, FERC rejected three cost justification filings as untimely. See 119 FERC
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while sellers must provide information in the justification filings, such as affidavits, purchase
confirmations and invoices, this information is already within the seller’s possession or control,
minimizing their response burden.

As to Commission costs, the Commission has not substantiated that its review of
justification filings is burdensome. The California LSEs submit that the burden of reviewing
justification filings is minimal. In situations where FERC believes the Mobile-Sierra
presumption may be rebutted, those situations should result in Commission investigation and
incurrence of associated costs regardless of the existence of the soft price cap.

Finally, while the Order suggests that the filing requirement is burdensome because it
creates uncertainty for individual spot market transactions while the filings are pending review at
the Commission, Order P 18, this reasoning fails to consider that elimination of the soft price cap
and filing requirement may instead create uncertainty for al/ spot market sales activity in WECC.
Rather than establishing a transparent soft price cap and giving sellers an opportunity to mitigate
any uncertainty for above-cap prices through their justification filings, FERC will instead
provide no guidance at all as to what transactions may be subject to review. Absent the soft price
cap and filing requirements, parties to a transaction would have to speculate as to whether FERC
may open an investigation and whether a seller’s justification, if required at some point in the
future, may pass muster.

For all these reasons, the Order is incorrect that the filing burden imposed by the soft

price cap outweighs its benefits.

IV. AN EX-ANTE PRICE DISCIPLINING MECHANISM REMAINS NECESSARY
INTO THE FORESEEABLE FUTURE.

A. The soft price cap promotes just and reasonable rates.

Although the Shell decision overturned the refund orders challenged by sellers, nothing in

the decision itself requires FERC to eliminate the soft price cap framework (as the Order

61,230 (2007). See also document number 20201007-5155 in FERC Docket No. ER21-
57.

-10 -
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implicitly concedes). Nor does Shell suggest that the Mobile-Sierra presumption of
reasonableness necessarily applies to all bilateral transactions under all circumstances. To the
contrary, the Shell opinion reiterates the Commission’s “statutory obligation to ensure that the
ultimate rates are just and reasonable.” Shell, 107 F.4th at 986-87.

Removing the soft price cap could wreak havoc in Western bilateral and organized
markets during times of scarcity. Some suppliers in Western energy markets have the option to
either bid into organized markets or offer into bilateral markets. This may include any supply
within a Balancing Authority that has not yet chosen a Day-Ahead market, or supply from a
Day-Ahead market participant that is considered “residual,” “excess,” or “voluntary.”'? In times
of tight supply, those suppliers will be incentivized to offer their power to bilateral spot markets
to avoid the price cap in organized markets, and, given inelastic demand for power in tight
conditions, can command nearly any price. In these conditions, a soft price cap serves as a
blinking yellow light cautioning suppliers from setting prices without adequate justification,
promoting just and reasonable rates in bilateral markets.

A soft price cap also promotes just and reasonable rates in organized markets like those
run by the CAISO. If the Commission persists in removing the soft price cap, organized markets
like those operated by the CAISO will have to compete for that supply by offering scarcity
pricing (effectively offering a premium) to bid into the organized market. If buyers in organized
markets are successful in obtaining that supply, they may do so but via rates that may not be just
and reasonable. If buyers in organized markets are not successful in obtaining that supply
because of the price cap, there may be scarcity or even load curtailments. Because Western

energy markets will remain a mix of bilateral trades and voluntary, organized markets for the

10/ For example, under EDAM, an entity is required to offer into the market only enough
supply to cover its 1) Load Forecast +; 2) Imbalance Reserves; 3) Flexibility
Requirements; 4) Ancillary Services, and 5) Reliability Capacity Bidding. Those combine
to form the EDAM Resource Sufficiency Evaluation Obligation. If an entity has any
additional supply above that threshold, it could sell that additional supply in the bilateral
market.

-11 -
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foreseeable future, in the event of scarcity (whether driven by extreme weather or other
disruptions), load-serving entities participating in the CAISO-operated markets will effectively

be punished for being in an organized market with a price cap.

B. Even if the Commission abandons the soft price cap framework, it should not
do so until new Western energy market frameworks have matured.

As the Order recognizes, significant market changes are underway in Western energy
markets, including EDAM, Markets+, and the Western Resource Adequacy Program. Western
markets have not achieved the level of participation necessary to consider abandoning the soft
price cap. These markets need to have secured commitments from all (or at least most) of the
Balancing Authorities in the West, and all of those Balancing Authorities need to be on-boarded.
This process is underway, but it is far from complete. Not only are these developing markets still
nascent, but they are also voluntary. Should a participant of EDAM, WEIM, or SPP Markets+
find it more lucrative to opt out of the market, even temporarily, to take advantage of bilateral
markets without a price cap, that participant would have effectively circumvented the market
power mitigation rules that the Order claims have removed the need for a West-wide cap.

Furthermore, market mechanisms designed to prevent the exercise of market power
during scarcity conditions will necessarily need to be stress-tested by real world events that by
their very nature are unpredictable and may occur infrequently. Removing the soft price cap
framework may be warranted once anticipated Western markets have been successfully
introduced and have stabilized, but that point has not yet arrived. Simply abandoning the soft

price cap without additional deterrents to market misconduct would be a costly mistake.

V. THE COMMISSION NEEDS TO DEVELOP A ROBUST, ACCURATE RECORD
BEFORE DECIDING NEXT STEPS ON THE SOFT PRICE CAP.

The Order is based on a significant number of factual issues that have not been developed
and, as explained above, are demonstrably incorrect. Without an adequate record and an
opportunity for interested participants to be heard on the factual bases sustaining the Order, the
Commission risks making an arbitrary and capricious decision. See Fed. Comm. Comm’n v. Fox

Television Stations, 556 U.S. 502, 515 (2009) (when an agency’s new policy rests upon factual

-12 -
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findings that contradict those which underlay its prior policy, it must provide a more detailed
justification than what would suffice for a new policy created on a blank slate). In light of the
Commission’s prior findings justifying the soft price cap and recognizing the interconnection
between Western bilateral spot markets and organized markets, reasoned decision-making
regarding the soft cap requires additional factfinding.

Additional investigation could take many forms—e.g., a technical conference or a paper
hearing. When conducting such fact-finding, the Commission should not limit itself to
considering only the binary question of whether to retain or abandon the current soft cap
framework. The Commission should also, at a minimum: conduct a historical review of the price
disciplining effect of the current soft price cap; analyze of the potential outcomes for various
market participants and consumers in the event of modifications or removal of the soft price cap;
consider the sufficiency of current enforcement mechanisms (especially in the event of periods
of tight supply); and investigate the presumptive market conditions under which “the Mobile-
Sierra presumption should not apply at all . . .” to bilateral transactions. Shell, 107 F.4th at 992.
VI. CONCLUSION

For the foregoing reasons, the California LSEs respectfully request that the Commission
(1) retain the existing soft price cap framework for the foreseeable future; and (2) further
investigate the factual bases and justifications for any potential Commission action on the soft
price cap.

1
11
11
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