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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

Application of Pacific Gas and Electric 
Company to Recover Helms Uprate Costs 
 

(U 39 E) 
Application 23-12-014 
(Filed December 20, 2023) 

 

JOINT CASE MANAGEMENT STATEMENT 

Pursuant to the August 1, 2025, ALJ Ruling,1 Pacific Gas and Electric Company (PG&E) 

is filing this Joint Case Management Statement on behalf of the Parties to this Proceeding.2 

I. INTRODUCTION AND BACKGROUND 

On July 4, 2025, federal legislation identified as Public Law No. 119-21 and H.R. 1 (H.R. 

1) was enacted, resulting in a material change in tax law with respect to the Helms Uprate project 

that is the subject of this Proceeding. 

On July 29, 2025, PG&E provided formal notice to Cal Advocates and TURN pursuant to 

the pending Phase 1 Settlement Agreement that a material change in tax law had occurred. 

On July 30, 2025, PG&E filed a motion requesting that this Proceeding take official 

notice of H.R. 1. This motion noted that while the joint motion for adoption of the Phase 1 

Settlement Agreement (Settlement Agreement) is pending, PG&E intends to follow the process 

articulated in the Settlement Agreement to address the material change in tax law. 

 
1 Email Ruling Establishing Response and Reply Periods and Directing a Joint Case Management 
Statement, Aug. 1, 2025 (the “Ruling”). 
2 The Parties to this Proceeding currently include the PG&E, the Public Advocates Office at the 
California Public Utilities Commission (Cal Advocates), The Utility Reform Network (TURN), the 
California Community Choice Association (CalCCA), the Independent Energy Producers Association 
(IEP), and the Californians for Green Nuclear Power (CGNP).  Pursuant to Rule of Practice and 
Procedure (Rule) 1.8(d), each of the other Parties has authorized PG&E to file Sections I and II of the 
main body of this Joint Case Management Statement on each of their behalf.  Section III of the main body 
and Appendix 1 to this Joint Case Management Statement contain a preliminary analysis of tax law 
changes, as required by the Ruling, and that work product is solely attributable to PG&E and has not been 
endorsed by the other Parties. 
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On August 1, 2025, Administrative Law Judge Regnier issued the Ruling, which requires, 

as relevant to this filing, that: 

• PG&E meet and confer with all Parties to determine whether the enactment of H.R. 1 

affects the support of the Settling Parties for the Settlement Agreement and whether 

the Non-Settling Parties desire to comment on the Settlement Agreement;  

• PG&E file and serve a Joint Case Management Statement by August 13, 2025. The 

JCMS shall state whether the enactment of H.R.1 affects the support of the Settling 

Parties for the Settlement Agreement and whether the Non-Settling Parties desire to 

comment on the Settlement Agreement; and 

•  PG&E shall also state in the Joint Case Management Statement, any preliminary 

analysis of tax law changes affecting its expectation of the level of the investment tax 

credit (ITC) that will be realized for the Helms Uprate Project, including the 

percentage of ITC it expects to realize as a result of its most recent analysis of the tax 

law changes. 

On August 1, 2025, PG&E sent an email to the Party representatives in this Proceeding 

inviting the Parties to meet and confer on August 7, 2025.  Representatives from PG&E, Cal 

Advocates, TURN, CGNP, and CalCCA attended the meeting. 

In Section II of this Joint Case Management Statement, the Parties summarize the 

outcomes of their meet-and-confer and address the issues raised by the Ruling.  Separately, 

PG&E provides in Section III and Attachment 1 its preliminary analysis of the tax law changes 

of relevance to the Helms Uprate. 

II. PARTIES’ RESPONSES TO RULING’S QUESTIONS 

In their meet-and-confer, the Parties discussed the enactment of H.R. 1, how it may 

impact the eligibility of the Helms Uprate for an investment tax credit, and the process set forth 

in the executed Phase 1 Settlement Agreement for addressing a material change in tax law. 

PG&E, TURN, Cal Advocates, and CGNP, as the Settling Parties, each stated that the 

enactment of H.R. 1 does not affect each of those parties’ support for the Phase 1 Settlement 
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Agreement.  The Settling Parties recognize that the Settlement Agreement anticipated the 

possibility of a material change in tax law, like H.R. 1, and that the Settlement Agreement sets 

forth an agreed process for addressing such an event.3  

CalCCA and IEP, as non-settling Parties, stated that they do not anticipate submitting 

comments on the Phase 1 Settlement Agreement, nor does either of the parties intend to move for 

an opportunity to do so in light of the enactment of H.R. 1.  

III. PG&E’S PRELIMINARY ANALYSIS OF H.R. 1 

As noted in its Motion for Official Notice, PG&E anticipates needing time to fully 

analyze the impacts of the complex provisions of H.R. 1 on the eligibility of the Helms Uprate 

for a federal ITC.  In response to the Ruling, PG&E is providing as Attachment 1 to this Joint 

Case Management Statement its preliminary analysis of the tax law changes in H.R. 1 of 

relevance to the Helms Uprate.  An Appendix to Attachment 1 provides the language of key 

provisions in H.R. 1 that are summarized and discussed in the preliminary analysis. 

In Attachment 1, PG&E has sought to provide a plain language summary of these new 

statutory provisions, recognizing that future statutory changes or regulatory interpretations or 

other federal actions could further impact the Helms Uprate.  As is typical with legislation, the 

statute itself leaves many details of the new “foreign entity of concern” (FEOC) provisions to be 

addressed through subsequent regulations and notices, and it is likely that some of these 

regulations will not be finalized for a year or more depending on the priority placed upon them 

by federal agencies. 

PG&E has also initiated communications with potential suppliers of the major equipment 

components for the Helms Uprate in order to seek those entities’ preliminary plans and ability to 

comply with the FEOC provisions outlined in Attachment 1.  This outreach is complicated by the 

fact that because the California Public Utilities Commission (Commission) has not yet acted 

 
3 Joint Motion for Adoption of Phase 1 Settlement Agreement of Pacific Gas and Electric Company (U 39 
E), the Public Advocates Office, the Utility Reform Network, and the Californians for Green Nuclear 
Power, April 1, 2025, Exhibit 1 at 3-4, Attachment 1. 
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upon the Phase 1 Settlement Agreement, PG&E has not entered into long-term procurement 

contracts for the Helms Uprate, and so it does not yet know with certainty which suppliers will 

produce which major components. 

While the analysis of H.R. 1’s impacts on the Helms Uprate is in early stages and PG&E 

has not received responses from each of the potential suppliers it reached out to, PG&E is 

optimistic that the Helms Uprate will ultimately be able to meet the revised requirements 

outlined in Attachment 1 for a 30% Bonus ITC and is not currently aware of facts that would 

make it infeasible for the Helms Uprate to qualify for the ITC. 

IV. PROPOSED NEXT STEPS 

Given that no Party seeks to change its position on, or to comment further on, the Phase 1 

Settlement Agreement, the Commission should act expeditiously on the pending Motion for 

Adoption of the Phase 1 Settlement Agreement. 

/// 

/// 

/// 
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PG&E outlined in its Motion for Official Notice the steps set forth in the pending Phase 1 

Settlement Agreement to address the material change in tax law.  Consistent with the Settlement 

Agreement, PG&E expects to meet and confer again with TURN and Cal Advocates once it has 

completed its initial evaluation of the impacts of H.R. 1, by no later than October 2, 2025.  

Assuming the Commission approves the pending Phase 1 Settlement Agreement in the 

meantime, PG&E expects to submit an Advice Letter to provide its analysis of the material 

change in tax law to the Commission and other stakeholders by November 3, 2025.4 

Dated:  August 13, 2025 

Respectfully Submitted, 

M. GRADY MATHAI-JACKSON 
DANIEL S. HASHIMI 

By:    /s/ M. Grady Mathai-Jackson 
M. GRADY MATHAI-JACKSON 

Law Department, 19th Floor 
300 Lakeside Drive, Suite 210 
San Francisco, CA  94612 
Telephone: (415) 652-5447 
Facsimile: (510) 898-9696 
E-Mail: Grady.Mathai-Jackson@pge.com 

Attorneys for 
PACIFIC GAS AND ELECTRIC COMPANY 
 

 

 
4 Depending on the outcome of the next meet-and-confer with TURN and Cal Advocates and the 
determinations of those Parties, additional meetings and notices to the Parties may be required under the 
Phase 1 Settlement Agreement prior to submission of the Advice Letter, as outlined in PG&E’s Motion 
for Official Notice. 
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ATTACHMENT 1 
 

PG&E’S PRELIMINARY ANALYSIS OF H.R. 1 PROVISIONS  
RELEVANT TO HELMS UPRATE PROJECT 

 
August 13, 2025 

 

Public Law No. 119-21 (commonly referred to as the “One Big Beautiful Bill Act”, or 

OBBBA), enacted into law on July 4, 2025, imposes new requirements related to renewable 

energy tax credits for qualified facilities and energy storage technology (EST) such as pumped 

hydroelectric facilities like Helms.  These requirements include changes to existing provisions of 

the Internal Revenue Code, including new restrictions on qualification for the investment tax 

credit (ITC)1 based on relationships with certain foreign entities of concern (FEOCs), as 

described below.  In addition, for projects that begin construction after December 31, 2025, no 

ITC is available if the construction of the property includes “material assistance” from a 

prohibited foreign entity (PFE).   

1. Prohibited Foreign Entity Restrictions 

A PFE is either (i) a specified foreign entity (SFE), or (ii) a foreign-influenced entity 

(FIE).  An SFE is defined to include entities identified as Chinese military companies operating 

in the U.S., entities subject to Uyghur Forced Labor Prevention Act restrictions, and battery-

producing entities ineligible for Department of Defense contracts as identified by the National 

Defense Authorization Act for Fiscal Year 2021.2   

/// 

/// 

/// 
 

1 Without regard to the OBBBA, the Helms project was expected to qualify for the technology-neutral 
ITC under Section 48E of the Internal Revenue Code of 1986, as amended (the “Code”).  We therefore 
reference the ITC as the relevant tax credit in this overview.  
2 Battery-producing entities ineligible for DOD contracts are defined in Section 154(b) of the National 
Defense Authorization Act as (i) Contemporary Amperex Technology Company (CATL), (ii) BYD 
Company, (iii) Envision Energy, (iv) EVE Energy Company, (v) Gotion High Tech Company, (vi) 
Hithium Energy Storage Company, and (vii) any successor to any of the foregoing entities.  
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A foreign-controlled entity (FCE) is also an SFE.  An FCE is one of the following: (i) the 

government of a covered nation (i.e., North Korea, China, Russia, or Iran)3; (ii) an agency or 

instrumentality of a government described in clause (i); (iii) a person who is a citizen or national 

of a covered nation, provided that such person is not an individual who is a citizen, national, or 

lawful permanent resident of the United States; (iv) an entity incorporated or organized under the 

laws of, or having its principal place of business in, a covered nation; or (v) an entity (including 

subsidiary entities) controlled by an entity described in clause (i), (ii), (iii), or (iv).  For this 

purpose, “control” means more than 50% ownership (i.e., more than 50% of the stock of a 

corporation by vote or value, more than 50% of the profits or capital interests of a partnership, or 

more than 50% of the beneficial interests in any other entity). 

An FIE is one that satisfies one of two tests: first, one of the following conditions must be 

met during the applicable taxable year: (i) an SFE has authority to appoint a covered officer4; (ii) 

a single SFE owns at least 25% of the entity; (iii) one or more SFEs own in the aggregate 40% or 

more of the entity; or (iv) at least 15% of the entity’s debt has been issued, in the aggregate, to 

one or more SFEs.  Second, an entity will be an FIE if during the previous taxable year, the 

entity made a payment to an SFE pursuant to a contract, agreement or other arrangement which 

entitles such SFE (or an entity related to such SFE) to exercise effective control over any 

qualified facility or energy storage technology of the taxpayer (or any person related to the 

taxpayer).5   

 
3 For this purpose, a “covered nation” is defined as in 10 U.S.C. § 4872 (regarding acquisition of sensitive 
materials from non-allied nations), which at this time sets forth an exclusive list of only the four nations 
listed.  
4 “Covered officer” means a member of the board, an executive-level officer, or an individual having 
powers or responsibilities similar to those of such members or executives. 
5 The second test is also met if the entity makes a payment that entitles the SFE to effective control over 
any eligible component or the processes related to producing the component.  This part of the test is 
relevant only for the Section 45X advanced manufacturing credit and is not relevant for the Helms uprate 
project. 
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Alternative FCE and FIE rules apply in the case of a publicly-traded entity as long as the 

exchange or market is not incorporated or organized under the laws of a covered nation or has its 

principal place of business in a covered nation.  Under the alternative rules, a publicly-traded 

entity is an FCE if it is controlled by one or more SFEs or FCEs (without regard to clause (v) in 

the description above, the “control” prong of such definition) that are each required to report 

their beneficial ownership under Rule 13d-3 of the Securities and Exchange Act of 1934.  A 

publicly-traded entity is an FIE if one of two tests is met:  (i) during the taxable year, (a) an SFE 

has the authority to appoint a covered officer, a single SFE required to report its beneficial 

ownership under Rule 13d-3 owns at least 25% or more of such entity, or one or more SFEs 

required to report their beneficial ownership under Rule 13d-3 own, in the aggregate, 40% or 

more of such entity; or (ii) the entity has issued debt, as part of an original issuance, in excess of 

15% of its publicly-traded debt to one or more SFEs. 

a. Material Assistance 

The term “material assistance” from a PFE, with respect to energy storage technology, 

means that the energy storage technology has a “material assistance cost ratio” that is less than 

the applicable threshold percentage.  The applicable threshold percentage is based on when 

construction of the energy storage technology begins, and escalates over 5 years as follows: 
 

Year in which construction on 
EST begins 

Applicable threshold 
percentage 

2026 55% 
2027 60% 
2028 65% 
2029 70% 

2030 and later 75% 

The “material assistance cost ratio” for energy storage technology is an amount 

(expressed as a percentage) equal to (i) the total direct costs to the taxpayer attributable to all 

manufactured products (including components) incorporated into the energy storage 

technology other than the total direct costs attributable to all manufactured products (including 
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components) that are mined, produced, or manufactured by a PFE, divided by (ii) the total direct 

costs to the taxpayer attributable to all manufactured products (including components) that are 

incorporated into the energy storage technology.  In other words, the material assistance cost 

ratio represents the ratio of non-PFE direct costs to total direct costs. 

The OBBBA requires the Secretary to issue safe harbor tables to identify the percentage 

of total direct costs of any manufactured product that is attributable to a PFE and to provide rules 

necessary to determine the amount of a taxpayer’s material assistance from a PFE no later than 

December 31, 2026.  Prior to the issuance of such safe harbor tables, taxpayers may use the 

tables included in Notice 2025-8 (described below) to establish the percentage of the total direct 

material costs of any listed manufactured product, and rely on a certification by the supplier of 

the manufactured product regarding (i) the total direct costs of such product or component that 

was not produced or manufactured by a PFE, or (ii) that such product or component was not 

produced or manufactured by a PFE.  While it is unknown exactly what information the safe 

harbor tables will include, if they follow the format of the safe harbor tables in Notice 2025-8, 

they would address which manufactured products and/or components thereof must be included in 

the material assistance cost ratio and the relative percentage of direct costs that each 

manufactured product and/or component represents.  They would not address whether 

manufactured products or components produced by specific manufacturers are produced or 

manufactured by a PFE.  The taxpayer would be responsible for determining the sourcing of the 

relevant manufactured products or components. 

b. Notice 2025-8 

Notice 2025-8 provides guidance related to the domestic content bonus6, pursuant to 

which a taxpayer may be eligible for an additional bonus ITC or PTC if all steel or iron and 

 
6 The Helms project is not currently expected to qualify for the domestic content bonus.  We discuss 
Notice 2025-8 because the “material assistance” rule includes similar concepts (e.g., a percentage of 
direct costs must be sourced to include or exclude particular locations), and because the statutory 
definition of “material assistance” allows a taxpayer to rely on the Notice 2025-8 safe harbor tables until 
the IRS issues separate safe harbor tables for purposes of applying the “material assistance” rule. 
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manufactured products in a facility are manufactured in the United States.  The domestic content 

requirement with respect to manufactured products (“Manufactured Products Requirement”) is 

met if all applicable manufactured products in a facility are produced in the United States or are 

deemed to be produced in the United States.  All manufactured products are deemed to be 

produced in the United States if not less than the adjusted percentage of the total costs of all 

manufactured products in the facility are attributable to manufactured products (including 

components) which are mined, produced, or manufactured in the United States (the “Adjusted 

Percentage Rule”).  The adjusted percentage for energy storage technology ranges from 40-55%, 

depending on when construction on the project begins.  

A manufactured product is considered to be produced in the United States (and therefore 

is a “U.S. Manufactured Product”) if (1) all of the manufacturing processes for the manufactured 

product take place in the United States; and (2) all of the articles, materials, or supplies directly 

incorporated into the manufactured product (i.e., the manufactured product components) are of 

U.S. origin.  A manufactured product component is considered to be of U.S. origin (a “U.S. 

Component”) if it is mined, produced, or manufactured in the United States, regardless of the 

origin of its subcomponents.  

The “Domestic Cost Percentage” for a project is equal to the percentage produced by 

dividing the sum of the manufacturer’s direct cost of the U.S. Manufactured Products and U.S. 

Components in other manufactured products by the total direct costs of all manufactured 

products in the project.  If the Domestic Cost Percentage equals or exceeds the adjusted 

percentage that applies to the facility, then the facility satisfies the Adjusted Percentage Rule. 

Notice 2024-41 set forth a New Elective Safe Harbor which provides for the 

classification of identified facility components (as either steel or iron, or as manufactured 

products) and the associated cost percentages for each of the identified manufactured products 

and components thereof.  Taxpayers may elect to use the classifications and cost percentages in 

the New Elective Safe Harbor instead of calculating the actual direct costs pursuant to the 

methodology described above for purposes of satisfying the Adjusted Percentage Rule.  
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Taxpayers that elect to use the New Elective Safe Harbor must use the list as the exclusive and 

exhaustive set of all applicable project components and manufactured product components for a 

facility.  

Notice 2024-41 provided a safe harbor table that set forth the classification of identified 

project components (but not the associated cost percentages) for pumped hydropower storage 

facilities, as follows: 

 

Notice 2025-08 sets forth the First Updated Elective Safe Harbor, which expands and 

updates some of the tables in the New Elective Safe Harbor.  Like the New Elective Safe Harbor, 

the First Updated Elective Safe Harbor does not include a table of associated cost percentages for 

hydropower or pumped hydropower storage facilities.7  

/// 

/// 

/// 

 
7 Unless and until any “Safe Harbor” table including cost percentages for pumped hydro storage facilities 
is issued specifically for purposes of implementing the material assistance provisions of the OBBBA, it 
appears that such tables will not provide guidance applicable to the Helms Uprate. 



 

- 7 - 

c. Prohibition on Transfer of Credit to SFEs 

The OBBBA added a new restriction on the ability to transfer the ITC, which is generally 

allowed as long as the transfer is to an unrelated party.  The OBBBA prohibits a taxpayer from 

electing to transfer the ITC to an unrelated taxpayer that is an SFE. 

d. Unresolved Issues 

The “material assistance” rules raise the following issues that will need to be addressed 

by the IRS in forthcoming guidance: 

• What is included in “direct costs”? 

o The material assistance cost ratio is based on the “total direct costs” 

attributable to manufactured products (including components).  “Direct costs” 

is not defined in the statute, but the taxpayer may use Notice 2025-8 to 

establish the percentage of total direct costs for any listed component.  This 

suggests that “direct costs” has the same meaning as in the domestic content 

guidance (direct materials and direct labor costs).  Notably, in the domestic 

content guidance, direct labor for incorporating the manufactured product into 

the facility itself is not included in the calculation, and direct labor associated 

with production of a manufactured product is not included unless performed 

in the U.S. and all component of the manufactured product are U.S. 

Components. 

• At what level are “direct costs” measured and sourced? 

o The material assistance cost ratio is based on total direct costs “to the 

taxpayer” attributable to manufactured products (including components).  

While the first part of this standard (i.e., direct costs “to the taxpayer”) 

suggests that the relevant direct costs may be the Owner’s costs for acquiring 

a manufactured product, the second part of this standard (“including 

components”) suggests that the relevant costs may be the costs to the 

manufacturer of a manufactured product for the components, as does the 
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reliance on Notice 2025-8 prior to the issuance of the safe harbor tables.  The 

IRS will need to clarify the approach in guidance on the material assistance 

rules. 

o This ambiguity affects both the amount of costs that flow into the numerator 

and denominator of the material assistance cost ratio, and the sourcing 

determination of equipment for purposes of inclusion in the numerator.  For 

example, it is not clear whether the cost of a Chinese component incorporated 

into a manufactured product produced in the U.S. would be excluded from the 

numerator.  

• Can reliance on a supplier certification stand on its own? 

o The statute provides that until the safe harbor tables are published, a taxpayer 

may use the tables in Notice 2025-8 and rely on a certification by the supplier 

of a manufactured product of the total direct costs of the product produced by 

a PFE, or that such product was not produced by a PFE.  The use of the word 

“and” suggests that the certification is intended only to be paired with use of 

the tables in Notice 2025-8, while the content of the certificate (which may 

include total direct costs, which would not be necessary if the taxpayer is 

using the tables in Notice 2025-8) suggests the certificate can be relied on 

even if the tables in Notice 2025-8 are not being used.  While the IRS is 

directed to issue safe harbor tables and guidance by December 31, 2026 (and 

therefore before the Helms project would be in service), we note that such 

deadlines for guidance as set forth in the Internal Revenue Code are often not 

met. 

• Are certifications from subcomponent suppliers needed?  

o The precise language of the statute provides that taxpayer may rely on 

certifications from the supplier of “the manufactured product, eligible 

component, or constituent element, material, or subcomponent of an eligible 
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component”.  The term “eligible component” is used in connection with the 

advanced manufacturing credit under Section 45X of the Code (for which the 

material assistance restrictions also apply), but not with respect to the ITC.  

Thus, while not entirely clear, it appears that the taxpayer may rely on a 

certification from just the manufacturer of the manufactured product. 

2. Beginning of Construction 

As discussed above, the applicable threshold percentage for the “material assistance” rule 

is based on when construction of the energy storage technology begins.  The OBBBA provides 

that for purposes of this rule, beginning of construction shall be determined pursuant to rules 

similar to the rules under IRS Notice 2013-29 and IRS Notice 2018-59 (as subsequently 

clarified, modified, or updated), as in effect on January 1, 2025.  The OBBBA also directs the 

Secretary of the Treasury to prescribe regulations and guidance as may be necessary to prevent 

circumvention of the “material assistance” rules, including  any evasion where the facts and 

circumstances demonstrate that the beginning of construction has not in fact occurred. 

Prior to the OBBBA, neither the Code nor the Treasury Regulations defined the term “the 

construction of which begins”, “beginning of construction,”  or similar language, which has been 

used in many instances of statutory text related to the ITC and PTC.  However, the IRS issued a 

series of Notices that provide guidance on the meaning of the term for purposes of the ITC and 

PTC.8  The Notices set forth two methods that a taxpayer can use to establish when construction 

of a qualified facility has begun. Although a taxpayer may satisfy both methods, only one needs 

to be met in order for construction to be considered to have begun.  Both methods require that a 

taxpayer make continuous progress toward completion of a project once construction has begun 

(the “Continuity Requirement”).  
 

 
8 Notice 2013-29, clarified by Notice 2013-60, clarified and modified by Notice 2014-46, updated by Notice 
2015-25, clarified and modified by Notice 2016-31 and Notice 2017-4, and modified by Notice 2019-43 
and Notice 2020-41, and clarified and modified by Notice 2021-41 (collectively, the “IRS Notices”).  
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a. Physical Work Test 

Under the first method, construction of a facility begins when physical work of a 

significant nature begins and satisfies the Continuity Requirement (the “Physical Work Test”).  

Work performed by the taxpayer and work performed for the taxpayer by other persons under a 

binding written contract9 entered into before the work begins is taken into account.  Both on-site 

work and off-site work may be taken into account.  Physical work does not include preliminary 

activities, such as planning or designing, securing financing, researching, obtaining permits, 

licensing, conducting surveys, or excavation to change the contour of the land. If a facility is to 

be assembled on-site from components manufactured off-site by a person other than the taxpayer 

and delivered to the site, physical work of a significant nature begins when the manufacture of 

the components begins at the off-site location, but only if the manufacturer’s work is done 

pursuant to a binding written contract and only if the components are not held in the 

manufacturer’s inventory. Physical work of a significant nature does not include work performed 

either by the taxpayer or by another person under a binding written contract to produce property 

that is either in existing inventory or is normally held in inventory by a vendor.  

Only physical work of a significant nature on tangible personal property or other property 

used as an integral part of the activity performed by the facility is considered for purposes of the 

Physical Work Test.  For example, work on transmission property does not qualify. Physical 

work on a custom-designed step-up transformer to connect the facility to the transmission system 

is physical work of a significant nature with respect to the facility because power conditioning 

equipment is an integral part of the activity performed by the facility.  Further, Notice 2013-29 

explicitly provides that onsite roads that are used for equipment to operate and maintain the 

facility are integral parts of such facility.  

 
9 A binding written contract is generally one that is enforceable under local law and does not limit 
damages to an amount less than 5% of the total contract price.  Other conditions in Treas. Reg. § 
1.168(k)-1(b)(4)(ii) apply.  
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b. Five Percent Safe Harbor 

The second method (the “Five Percent Safe Harbor”) requires that a taxpayer pay (if it 

uses the cash method) or incur (if it uses the accrual method) 5 percent or more of the total cost 

of the facility by the applicable date.  This test is generally applied to the “single project”10 rather 

than to each qualified facility operated as part of a single project, subject to certain exceptions 

for cost overruns.  With certain exceptions and modifications, the applicable requirements for 

“paying or incurring” a cost are determined pursuant to the Treasury Regulations under Section 

461 of the Code.  All costs properly included in the depreciable basis of the facility are taken into 

account to determine whether the Five Percent Safe Harbor has been met.  

Under an accrual method of accounting, a liability is generally incurred in the taxable 

year in which all the events have occurred that establish the fact of the liability, the amount of 

the liability can be determined with reasonable accuracy, and economic performance has 

occurred with respect to the liability.  For liabilities arising out of the provision of property to the 

taxpayer by another person, economic performance occurs as the property is provided.  A 

taxpayer may treat an item of property as provided to the taxpayer when the property is delivered 

or accepted, or when title to the property passes.  The choice of when property is provided is a 

method of accounting that must be properly adopted and consistently applied.  A taxpayer is also 

permitted to treat services or property as provided to the taxpayer as the taxpayer makes payment 

for the services or property, if the taxpayer reasonably expects the services or property to be 

provided within 3½ months after the date of payment (the “3½ Month Rule”).  For purposes of 

the 3½ Month Rule, a taxpayer’s “reasonable expectation” is determined at the time a payment is 

made, “regardless of any subsequent events that prevent the reasonable expectation from actually 

occurring”.  The IRS has taken the position that the 3½ Month Rule also is a method of 

accounting that must be properly adopted and consistently applied.   

 
10 The “single project” in the case of the Helms uprate may be the entire uprate project or may be the 
separate units.  The determination will be based on the overall facts and circumstances of the project. 
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The total cost of the facility does not include the cost of land or any property not integral 

to the facility.  Applicable property includes tangible personal property and other tangible 

property used as an integral part of the activity performed by a facility, which does not include 

property used for electrical transmission.   

c. Continuity Requirement 

Under the IRS Notices, the Physical Work Test and Five Percent Safe Harbor are 

satisfied only if the Continuity Requirement also is satisfied.  For purposes of both the Physical 

Work Test and the Five Percent Safe Harbor, taxpayers may satisfy the Continuity Requirement 

by (i) maintaining a continuous program of construction or (ii) making continuous efforts to 

advance toward completion of the facility, in each case as determined by the relevant facts and 

circumstances.  The Continuity Requirement is deemed to be satisfied if a taxpayer places a 

facility in service by the end of the calendar year that is four years after the calendar year in 

which construction of the facility began (the “Continuity Safe Harbor”).  If the Continuity Safe 

Harbor is not met, a taxpayer may be able to demonstrate satisfaction of the Continuity 

Requirement by facts and circumstances. 

d. Executive Order 

On July 7, 2025, the Trump Administration issued an Executive Order titled “Ending 

Market Distorting Subsidies for Unreliable, Foreign Controlled Energy Sources”, which directs 

the Secretary of the Treasury to, within 45 days following enactment of the OBBBA (i.e., by 

August 18, 2025), take all action the Secretary deems necessary and appropriate to strictly 

enforce the termination of the clean electricity production and investment tax credits under 

Sections 45Y and 48E for wind and solar facilities, including issuing new and revised guidance 

“to ensure that policies concerning the ‘beginning of construction’ are not circumvented, 

including by preventing the artificial acceleration or manipulation of eligibility and by restricting 

the use of broad safe harbors unless a substantial portion of a subject facility has been built.”  

The order also directs the Secretary to take prompt action to implement the enhanced FEOC 

restrictions in the OBBBA. 
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It is not known at this time in what form this guidance will issue, when it will issue, and 

whether it will apply to the Helms Uprate (rather than only to wind and solar facilities). 

3. Modified ITC Sunset Date 

The amount of the ITC is reduced with respect to any qualified investment in energy 

storage technology the construction of which begins in the second or third calendar year after the 

“applicable year,” and is $0 for any year thereafter.  Prior to the enactment of the OBBBA, the 

applicable year was the later of (i) the calendar year in which the Secretary of the Treasury 

determines that the annual greenhouse gas emissions from the production of electricity in the 

United States are equal to or less than 25% of the annual greenhouse gas emissions from the 

production of electricity in the United States for calendar year 2022, or (ii) 2032.  The OBBBA 

modifies the sunset date for all projects other than solar and wind (which now have an earlier 

termination date) by eliminating the greenhouse gas emissions test.  Thus, the applicable year is 

2032.  An EST is eligible for a percentage of the ITC based on beginning of construction in the 

following years, as follows: 
 

Year in which construction 
begins 

Percentage of ITC 

2033 100% 
2034 75% 
2035 50% 

Any subsequent year 0% 

Because the Helms project is expected to be placed in service between 2029 and 2031, it 

is not anticipated that the modification to the sunset date will impact the project. 

/// 

/// 

/// 
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Appendix to Attachment 1: 
Key provisions of Internal Revenue Code (as amended by OBBBA) 

 
Section 48E (Clean Electricity Investment Credit) 
… 
(c) Qualified investment with respect to energy storage technology. 
… 
(3) Material assistance from prohibited foreign entities. 
The term “energy storage technology” shall not include any property the construction of which 
begins after December 31, 2025, if the construction of such property includes any material 
assistance from a prohibited foreign entity (as defined in section 7701(a)(52)). 
 
Section 7701 (Definitions) 
(a) When used in this title, where not otherwise distinctly expressed or manifestly incompatible 
with the intent thereof— 
… 
(51) Prohibited foreign entity. 
 
(A)  In general. 
 

(i)  Definition. The term “prohibited foreign entity” means a specified foreign entity or a 
foreign-influenced entity. 
 
(ii)  Determination. 

 
(I)  In general. Subject to subclause (II), for any taxable year, the determination as to 
whether an entity is a specified foreign entity or foreign-influenced entity shall be made 
as of the last day of such taxable year. 
 
(II)  Initial taxable year. For purposes of the first taxable year beginning after the date of 
enactment of this paragraph, the determination as to whether an entity is a specified 
foreign entity described in clauses (i) through (iv) of subparagraph (B) shall be made as 
of the first day of such taxable year. 

 
(B)  Specified foreign entity. For purposes of this paragraph, the term “specified foreign entity” 
means— 
 

(i)  a foreign entity of concern described in subparagraph (A), (B), (D), or (E) of section 
9901(8) of the William M. (Mac) Thornberry National Defense Authorization Act for Fiscal 
Year 2021 (Public Law 116-283; 15 U.S.C. 4651), 
 
(ii)  an entity identified as a Chinese military company operating in the United States in 
accordance with section 1260H of the William M. (Mac) Thornberry National Defense 
Authorization Act for Fiscal Year 2021 (Public Law 116-283; 10 U.S.C. 113 note), 
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(iii)  an entity included on a list required by clause (i), (ii), (iv), or (v) of section 2(d)(2)(B) of 
Public Law 117-78 (135 Stat. 1527), 
 
(iv)  an entity specified under section 154(b) of the National Defense Authorization Act for 
Fiscal Year 2024 (Public Law 118-31; 10 U.S.C. note prec. 4651), or 
 
(v)  a foreign-controlled entity. 

 
(C)  Foreign-controlled entity. For purposes of subparagraph (B), the term “foreign-controlled 
entity” means— 
 

(i)  the government (including any level of government below the national level) of a covered 
nation, 
 
(ii)  an agency or instrumentality of a government described in clause (i), 
 
(iii)  a person who is a citizen or national of a covered nation, provided that such person is 
not an individual who is a citizen, national, or lawful permanent resident of the United States, 
 
(iv)  an entity or a qualified business unit (as defined in section 989(a)) incorporated or 
organized under the laws of, or having its principal place of business in, a covered nation, or 
 
(v)  an entity (including subsidiary entities) controlled (as determined under subparagraph 
(G)) by an entity described in clause (i), (ii), (iii), or (iv). 

 
(D)  Foreign-influenced entity. 
 

(i)  In general. For purposes of subparagraph (A), the term “foreign-influenced entity” means 
an entity— 

 
(I)  with respect to which, during the taxable year— 

 
(aa)  a specified foreign entity has the direct authority to appoint a covered officer of 
such entity, 
 
(bb)  a single specified foreign entity owns at least 25 percent of such entity, 
 
(cc)  one or more specified foreign entities own in the aggregate at least 40 percent of 
such entity, or 
 
(dd)  at least 15 percent of the debt of such entity has been issued, in the aggregate, to 
1 or more specified foreign entities, or 

 
(II)  which, during the previous taxable year, made a payment to a specified foreign entity 
pursuant to a contract, agreement, or other arrangement which entitles such specified 
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foreign entity (or an entity related to such specified foreign entity) to exercise effective 
control over— 

 
(aa)  any qualified facility or energy storage technology of the taxpayer (or any 
person related to the taxpayer), or 
 
(bb)  with respect to any eligible component produced by the taxpayer (or any person 
related to the taxpayer)— 

 
(AA)  the extraction, processing, or recycling of any applicable critical mineral, or 
 
(BB)  the production of an eligible component which is not an applicable critical 
mineral. 

 
(ii)  Effective control. 

 
(I)  In general. 

 
(aa)  General rule. Subject to subclause (II), for purposes of clause (i)(II), the term 
“effective control” means 1 or more agreements or arrangements similar to those 
described in subclauses (II) and (III) which provide 1 or more contractual 
counterparties of a taxpayer with specific authority over key aspects of the production 
of eligible components, energy generation in a qualified facility, or energy storage 
which are not included in the measures of control through authority, ownership, or 
debt held which are described in clause (i)(I). 
 
(bb)  Guidance. The Secretary shall issue such guidance as is necessary to carry out 
the purposes of this clause, including the establishment of rules to prevent entities 
from evading, circumventing, or abusing the application of the restrictions described 
subparagraph (C) and subclauses (II) and (III) of this clause through a contract, 
agreement, or other arrangement. 

 
(II)  Application of rules prior to issuance of guidance. During any period prior to the 
date that the guidance described in subclause (I)(bb) is issued by the Secretary, for 
purposes of clause (i)(II), the term “effective control” means the unrestricted contractual 
right of a contractual counterparty to— 

 
(aa)  determine the quantity or timing of production of an eligible component 
produced by the taxpayer, 
 
(bb)  determine the amount or timing of activities related to the production of 
electricity undertaken at a qualified facility of the taxpayer or the storage of electrical 
energy in energy storage technology of the taxpayer, 
 
(cc)  determine which entity may purchase or use the output of a production unit of 
the taxpayer that produces eligible components, 
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(dd)  determine which entity may purchase or use the output of a qualified facility of 
the taxpayer, 
 
(ee)  restrict access to data critical to production or storage of energy undertaken at a 
qualified facility of the taxpayer, or to the site of production or any part of a qualified 
facility or energy storage technology of the taxpayer, to the personnel or agents of 
such contractual counterparty, or 
 
(ff)  on an exclusive basis, maintain, repair, or operate any plant or equipment which 
is necessary to the production by the taxpayer of eligible components or electricity. 
 

(III)  Licensing and other agreements. 
 

(aa)  In general. In addition to subclause (II), for purposes of clause (i)(II), the term 
“effective control” means, with respect to a licensing agreement for the provision of 
intellectual property (or any other contract, agreement or other arrangement entered 
into with a contractual counterparty related to such licensing agreement) with respect 
to a qualified facility, energy storage technology, or the production of an eligible 
component, any of the following: 

 
(AA)  A contractual right retained by the contractual counterparty to specify or 
otherwise direct 1 or more sources of components, subcomponents, or applicable 
critical minerals utilized in a qualified facility, energy storage technology, or in 
the production of an eligible component. 
 
(BB)  A contractual right retained by the contractual counterparty to direct the 
operation of any qualified facility, any energy storage technology, or any 
production unit that produces an eligible component. 
 
(CC)  A contractual right retained by the contractual counterparty to limit the 
taxpayer's utilization of intellectual property related to the operation of a qualified 
facility or energy storage technology, or in the production of an eligible 
component. 
 
(DD)  A contractual right retained by the contractual counterparty to receive 
royalties under the licensing agreement or any similar agreement (or payments 
under any related agreement) beyond the 10th year of the agreement (including 
modifications or extensions thereof). 
 
(EE)  A contractual right retained by the contractual counterparty to direct or 
otherwise require the taxpayer to enter into an agreement for the provision of 
services for a duration longer than 2 years (including any modifications or 
extensions thereof). 
 



 

- 5 - 

(FF)  Such contract, agreement, or other arrangement does not provide the 
licensee with all the technical data, information, and know-how necessary to 
enable the licensee to produce the eligible component or components subject to 
the contract, agreement, or other arrangement without further involvement from 
the contractual counterparty or a specified foreign entity. 
 
(GG)  Such contract, agreement, or other arrangement was entered into (or 
modified) on or after the date of enactment of this paragraph. 

 
(bb)  Exception. 

 
(AA)  In general. Item (aa) shall not apply in the case of a bona fide purchase or 
sale of intellectual property. 
 
(BB)  Bona fide purchase or sale. For purposes of item (aa), any purchase or sale 
of intellectual property where the agreement provides that ownership of the 
intellectual property reverts to the contractual counterparty after a period of time 
shall not be considered a bona-fide purchase or sale. 

 
(IV)  Persons related to the taxpayer. For purposes of subclauses (I), (II), and (III), the 
term “taxpayer” shall include any person related to the taxpayer. 
 
(V)  Contractual counterparty. For purposes of this clause, the term “contractual 
counterparty” means an entity with which the taxpayer has entered into a contract, 
agreement, or other arrangement. 

 
(iii)  Guidance. Not later than December 31, 2026, the Secretary shall issue such guidance as 
is necessary to carry out the purposes of this subparagraph, including establishment of rules 
to prevent entities from evading, circumventing, or abusing the application of the restrictions 
against impermissible technology licensing arrangements with specified foreign entities, such 
as through temporary transfers of intellectual property, retention by a specified foreign entity 
of a reversionary interest in transferred intellectual property, or otherwise. 

 
(E)  Publicly traded entities. 
 

(i)  In general. 
 

(I)  Nonapplication of certain foreign-controlled entity rules. Subparagraph (C)(v) shall 
not apply in the case of any entity the securities of which are regularly traded on— 

 
(aa)  a national securities exchange which is registered with the Securities and 
Exchange Commission, 
 
(bb)  the national market system established pursuant to section 11A of the Securities 
and Exchange Act of 1934, or 
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(cc)  any other exchange or other market which the Secretary has determined in 
guidance issued under section 1296(e)(1)(A)(ii) has rules adequate to carry out the 
purposes of part VI of subchapter P of chapter 1 of subtitle A. 

 
(II)  Nonapplication of certain foreign-influenced entity rules. Subparagraph (D)(i)(I) 
shall not apply in the case of any entity— 

 
(aa)  the securities of which are regularly traded in a manner described in subclause 
(I), or 
 
(bb)  for which not less than 80 percent of the equity securities of such entity are 
owned directly or indirectly by an entity which is described in item (aa). 

 
(III)  Exclusion of exchanges or markets in covered nations. Subclause (I)(cc) shall not 
apply with respect to any exchange or market which— 

 
(aa)  is incorporated or organized under the laws of a covered nation, or 
 
(bb)  has its principal place of business in a covered nation. 

 
(ii)  Additional foreign-controlled entity requirements for publicly traded companies. In the 
case of an entity described in clause (i)(I), such entity shall be deemed to be a foreign-
controlled entity under subparagraph (C)(v) if such entity is controlled (as determined under 
subparagraph (G)) by— 

 
(I)  1 or more specified foreign entities (as determined without regard to subparagraph 
(B)(v)) that are each required to report their beneficial ownership pursuant to a rule 
described in clause (iii)(I)(bb), or 
 
(II)  1 or more foreign-controlled entities (as determined without regard to subparagraph 
(C)(v)) that are each required to report their beneficial ownership pursuant to a rule 
described in such clause. 
 

(iii)  Additional foreign-influenced entity requirements for publicly traded companies. In the 
case of an entity described in clause (i)(II), such entity shall be deemed to be a foreign-
influenced entity under subparagraph (D)(i)(I) if— 

 
(I)  during the taxable year— 

 
(aa)  a specified foreign entity has the authority to appoint a covered officer of such 
entity, 
 
(bb)  a single specified foreign entity required to report its beneficial ownership under 
Rule 13d-3 of the Securities and Exchange Act of 1934 (or, in the case of an 
exchange or market described in clause (i)(I)(cc), an equivalent rule) owns not less 
than 25 percent of such entity, or 



 

- 7 - 

 
(cc)  1 or more specified foreign entities that are each required to report their 
beneficial ownership under Rule 13d-3 of the Securities and Exchange Act of 1934 
own, in the aggregate, not less than 40 percent of such entity, or 
 

(II)  such entity has issued debt, as part of an original issuance, in excess of 15 percent of its 
publicly-traded debt to 1 or more specified foreign entities. 

 
(F)  Covered officer. For purposes of this paragraph, the term “covered officer” means, with 
respect to an entity— 
 

(i)  a member of the board of directors, board of supervisors, or equivalent governing body, 
 
(ii)  an executive-level officer, including the president, chief executive officer, chief 
operating officer, chief financial officer, general counsel, or senior vice president, or 
 
(iii)  an individual having powers or responsibilities similar to those of officers or members 
described in clause (i) or (ii). 

 
(G)  Determination of control. For purposes of subparagraph (C)(v), the term “control” means— 
 

(i)  in the case of a corporation, ownership (by vote or value) of more than 50 percent of the 
stock in such corporation, 
 
(ii)  in the case of a partnership, ownership of more than 50 percent of the profits interests or 
capital interests in such partnership, or 
 
(iii)  in any other case, ownership of more than 50 percent of the beneficial interests in the 
entity. 
 

(H)  Determination of ownership. For purposes of this paragraph, section 318(a)(2) shall apply 
for purposes of determining ownership of stock in a corporation. Similar principles shall apply 
for purposes of determining ownership of interests in any other entity. 
 
(I)  Other definitions. For purposes of this paragraph— 
 

(i)  Applicable critical mineral. The term “applicable critical mineral” has the same 
meaning given such term under section 45X(c)(6). 
 
(ii)  Covered nation. The term “covered nation” has the same meaning given such term 
under section 4872(f)(2) of title 10, United States Code. 
 

(iii)  Eligible component. The term “eligible component” has the same meaning given such 
term under section 45X(c)(1). 
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(iv)  Energy storage technology. The term “energy storage technology” has the same 
meaning given such term under section 48E(c)(2). 
 
(v)  Qualified facility. The term “qualified facility” means— 

 
(I)  a qualified facility, as defined in section 45Y(b)(1), and 
 
(II)  a qualified facility, as defined in section 48E(b)(3). 

 
(vi)  Related. The term “related” shall have the same meaning given such term under sections 
267(b) and 707(b). 

 
(J)  Beginning of construction. For purposes of applying any provision under this paragraph, the 
beginning of construction with respect to any property shall be determined pursuant to rules 
similar to the rules under Internal Revenue Service Notice 2013-29 and Internal Revenue Service 
Notice 2018-59 (as well as any subsequently issued guidance clarifying, modifying, or updating 
either such Notice), as in effect on January 1, 2025. 
 
(K)  Regulations and guidance. The Secretary may prescribe such regulations and guidance as 
may be necessary or appropriate to carry out the provisions of this paragraph, including rules to 
prevent the circumvention of any rules or restrictions with respect to prohibited foreign entities. 
 
(52) Material assistance from a prohibited foreign entity. 
 
(A)  In general. The term “material assistance from a prohibited foreign entity” means— 
 

(i)  with respect to any qualified facility or energy storage technology, a material assistance 
cost ratio which is less than the threshold percentage applicable under subparagraph (B), or 
 
(ii)  with respect to any facility which produces eligible components, a material assistance 
cost ratio which is less than the threshold percentage applicable under subparagraph (C). 

 
(B)  Threshold percentage for qualified facilities and energy storage technology. For purposes of 
subparagraph (A)(i), the threshold percentage shall be— 
 

(i)  in the case of a qualified facility the construction of which begins— 
 

(I)  during calendar year 2026, 40 percent, 
 
(II)  during calendar year 2027, 45 percent, 
 
(III)  during calendar year 2028, 50 percent, 
 
(IV)  during calendar year 2029, 55 percent, and 
 
(V)  after December 31, 2029, 60 percent, and 
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(ii)  in the case of energy storage technology the construction of which begins— 

 
(I)  during calendar year 2026, 55 percent, 
 
(II)  during calendar year 2027, 60 percent, 
 
(III)  during calendar year 2028, 65 percent, 
 
(IV)  during calendar year 2029, 70 percent, and 
 
(V)  after December 31, 2029, 75 percent. 

 
(C)  Threshold percentage for eligible components. 
 

(i)  In general. For purposes of subparagraph (A)(ii), the threshold percentage shall be— 
 

(I)  in the case of any solar energy component (as such term is defined in section 
45X(c)(3)(A)) which is sold— 

 
(aa)  during calendar year 2026, 50 percent, 
 
(bb)  during calendar year 2027, 60 percent, 
 
(cc)  during calendar year 2028, 70 percent, 
 
(dd)  during calendar year 2029, 80 percent, and 
 
(ee)  after December 31, 2029, 85 percent, 

 
(II)  in the case of any wind energy component (as such term is defined in section 
45X(c)(4)(A)) which is sold— 

 
(aa)  during calendar year 2026, 85 percent, and 
 
(bb)  during calendar year 2027, 90 percent, 

 
(III)  in the case of any inverter described in subparagraphs (B) through (G) of section 
45X(c)(2) which is sold— 

 
(aa)  during calendar year 2026, 50 percent, 
 
(bb)  during calendar year 2027, 55 percent, 
 
(cc)  during calendar year 2028, 60 percent, 
 



 

- 10 - 

(dd)  during calendar year 2029, 65 percent, and 
 
(ee)  after December 31, 2029, 70 percent, 

 
(IV)  in the case of any qualifying battery component (as such term is defined in section 
45X(c)(5)(A)) which is sold— 

 
(aa)  during calendar year 2026, 60 percent, 
 
(bb)  during calendar year 2027, 65 percent, 
 
(cc)  during calendar year 2028, 70 percent, 
 
(dd)  during calendar year 2029, 80 percent, and 
 
(ee)  after December 31, 2029, 85 percent, and 

 
(V)  subject to clause (ii), in the case of any applicable critical mineral (as such term is 
defined in section 45X(c)(6)) which is sold— 

 
(aa)  after December 31, 2025, and before January 1, 2030, 0 percent, 
 
(bb)  during calendar year 2030, 25 percent, 
 
(cc)  during calendar year 2031, 30 percent, 
 
(dd)  during calendar year 2032, 40 percent, and 
 
(ee)  after December 31, 2032, 50 percent. 

 
(ii)  Adjusted threshold percentage for applicable critical minerals. Not later than December 
31, 2027, the Secretary shall issue threshold percentages for each of the applicable critical 
minerals described in section 45X(c)(6)), which shall— 

 
(I)  apply in lieu of the threshold percentage determined under clause (i)(V) for each 
calendar year, and 
 
(II)  equal or exceed the threshold percentage which would otherwise apply with respect 
to such applicable critical mineral under such clause for such calendar year, taking into 
account— 

 
(aa)  domestic geographic availability, 
 
(bb)  supply chain constraints, 
 
(cc)  domestic processing capacity needs, and 
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(dd)  national security concerns. 
 

(D)  Material assistance cost ratio. 
 

(i)  Qualified facilities and energy storage technology. For purposes of subparagraph (A)(i), 
the term “material assistance cost ratio” means the amount (expressed as a percentage) equal 
to the quotient of— 

 
(I)  an amount equal to— 

 
(aa)  the total direct costs to the taxpayer attributable to all manufactured products 
(including components) which are incorporated into the qualified facility or energy 
storage technology upon completion of construction, minus 
 
(bb)  the total direct costs to the taxpayer attributable to all manufactured products 
(including components) which are— 

 
(AA)  incorporated into the qualified facility or energy storage technology upon 
completion of construction, and 
 
(BB)  mined, produced, or manufactured by a prohibited foreign entity, divided 
by 

 
(II)  the amount described in subclause (I)(aa). 

 
(ii)  Eligible components. For purposes of subparagraph (A)(ii), the term “material assistance 
cost ratio” means the amount (expressed as a percentage) equal to the quotient of— 

 
(I)  an amount equal to— 

 
(aa)  with respect to an eligible component, the total direct material costs that are paid 
or incurred (within the meaning of section 461 and any regulations issued under 
section 263A) by the taxpayer for production of such eligible component, minus 
 
(bb)  with respect to an eligible component, the total direct material costs that are paid 
or incurred (within the meaning of section 461 and any regulations issued under 
section 263A) by the taxpayer for production of such eligible component that are 
mined, produced, or manufactured by a prohibited foreign entity, divided by 

 
(II)  the amount described in subclause (I)(aa). 

 
(iii)  Safe harbor tables. 

 
(I)  In general. Not later than December 31, 2026, the Secretary shall issue safe harbor 
tables (and such other guidance as deemed necessary) to— 
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(aa)  identify the percentage of total direct costs of any manufactured product which 
is attributable to a prohibited foreign entity, 
 
(bb)  identify the percentage of total direct material costs of any eligible component 
which is attributable to a prohibited foreign entity, and 
 
(cc)  provide all rules necessary to determine the amount of a taxpayer's material 
assistance from a prohibited foreign entity within the meaning of this paragraph. 

 
(II)  Safe harbors prior to issuance. For purposes of this paragraph, prior to the date on 
which the Secretary issues the safe harbor tables described in subclause (I), and for 
construction of a qualified facility or energy storage technology which begins on or 
before the date which is 60 days after the date of issuance of such tables, a taxpayer 
may— 

 
(aa)  use the tables included in Internal Revenue Service Notice 2025-08 to establish 
the percentage of the total direct costs of any listed eligible component and any 
manufactured product, and 
 
(bb)  rely on a certification by the supplier of the manufactured product, eligible 
component, or constituent element, material, or subcomponent of an eligible 
component— 

 
(AA)  of the total direct costs or the total direct material costs, as applicable, of 
such product or component that was not produced or manufactured by a 
prohibited foreign entity, or 
 
(BB)  that such product or component was not produced or manufactured by a 
prohibited foreign entity. 

 
(III)  Exception. Notwithstanding subclauses (I) and (II)— 

 
(aa)  if the taxpayer knows (or has reason to know) that a manufactured product or 
eligible component was produced or manufactured by a prohibited foreign entity, the 
taxpayer shall treat all direct costs with respect to such manufactured product, or all 
direct material costs with respect to such eligible component, as attributable to a 
prohibited foreign entity, and 
 
(bb)  if the taxpayer knows (or has reason to know) that the certification referred to in 
subclause (II)(bb) pertaining to a manufactured product or eligible component is 
inaccurate, the taxpayer may not rely on such certification. 

 
(IV)  Certification requirement. In a manner consistent with Treasury Regulation section 
1.45X-4(c)(4)(i) (as in effect on the date of enactment of this paragraph), the certification 
referred to in subclause (II)(bb) shall— 
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(aa)  include— 

 
(AA)  the supplier's employer identification number, or 
 
(BB)  any such similar identification number issued by a foreign government, 

 
(bb)  be signed under penalties of perjury, 
 
(cc)  be retained by the supplier and the taxpayer for a period of not less than 6 years 
and shall be provided to the Secretary upon request, and 
 
(dd)  be from the supplier from which the taxpayer purchased any manufactured 
product, eligible component, or constituent elements, materials, or subcomponents of 
an eligible component, stating— 

 
(AA)  that such property was not produced or manufactured by a prohibited 
foreign entity and that the supplier does not know (or have reason to know) that 
any prior supplier in the chain of production of that property is a prohibited 
foreign entity, 
 
(BB)  for purposes of section 45X, the total direct material costs for each 
component, constituent element, material, or subcomponent that were not 
produced or manufactured by a prohibited foreign entity, or 
 
(CC)  for purposes of section 45Y or section 48E, the total direct costs attributable 
to all manufactured products that were not produced or manufactured by a 
prohibited foreign entity. 

 
(iv)  Existing contract. Upon the election of the taxpayer (in such form and manner as the 
Secretary shall designate), in the case of any manufactured product, eligible component, or 
constituent element, material, or subcomponent of an eligible component which is— 

 
(I)  acquired by the taxpayer, or manufactured or assembled by or for the taxpayer, 
pursuant to a binding written contract which was entered into prior to June 16, 2025, and 

 
(II)  

 
(aa)  placed into service before January 1, 2030 (or, in the case of an applicable 
facility, as defined in section 45Y(d)(4)(B), before January 1, 2028) in a facility the 
construction of which began before August 1, 2025, or 
 
(bb)  in the case of a constituent element, material, or subcomponent, used in a 
product sold before January 1, 2030, 
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the cost to the taxpayer with respect to such product, component, element, material, or 
subcomponent shall not be included for purposes of determining the material assistance cost 
ratio under this subparagraph. 

 
(v)  Anti-circumvention rules. The Secretary shall prescribe such regulations and guidance as 
may be necessary or appropriate to prevent circumvention of the rules under this 
subparagraph, including prevention of— 

 
(I)  any abuse of the exception provided under clause (iv) through the stockpiling of any 
manufactured product, eligible component, or constituent element, material, or 
subcomponent of an eligible component during any period prior to the application of the 
requirements under this paragraph, or 
 
(II)  any evasion with respect to the requirements of this subparagraph where the facts 
and circumstances demonstrate that the beginning of construction of a qualified facility or 
energy storage technology has not in fact occurred. 

 
(E)  Other definitions. For purposes of this paragraph— 
 

(i)  Eligible component. The term “eligible component” means— 
 

(I)  any property described in section 45X(c)(1), or 
 
(II)  any component which is identified by the Secretary pursuant to regulations or 
guidance issued under subparagraph (G). 
 

(ii)  Energy storage technology. The term “energy storage technology” has the same meaning 
given such term under section 48E(c)(2). 
 
(iii)  Manufactured product. The term “manufactured product” means— 

 
(I)  a manufactured product which is a component of a qualified facility, as described in 
section 45Y(g)(11)(B) and any guidance issued thereunder, or 
 
(II)  any product which is identified by the Secretary pursuant to regulations or guidance 
issued under subparagraph (G). 
 

(iv)  Qualified facility. The term “qualified facility” means— 
 

(I)  a qualified facility, as defined in section 45Y(b)(1), 
 
(II)  a qualified facility, as defined in section 48E(b)(3), and 
 
(III)  any qualified interconnection property (as defined in section 48E(b)(4)) which is 
part of the qualified investment with respect to a qualified facility (as described in section 
48E(b)(1)). 
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(F)  Determination of ownership; beginning of construction. Rules similar to the rules under 
subparagraphs (H) and (J) of paragraph (51) shall apply for purposes of this paragraph. 
 
(G)  Regulations and guidance. The Secretary may prescribe such regulations and guidance as 
may be necessary or appropriate to carry out the provisions of this paragraph, including— 
 

(i)  identification of components or products for purposes of clauses (i) and (iii) of 
subparagraph (E), and 
 
(ii)  for purposes of subparagraph (A)(ii), rules to address facilities which produce more than 
one eligible component. 

 


