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Specification of Legal Error 

By applying a new methodology for calculating the RA MPB retroactively to the 2025 

Final RA MPB, the Commission commits legal error in several respects.1 The Commission: 

 Fails to act within its power or jurisdiction, as required by section 1757(a)(1), by
setting general rates and applying them retroactively in violation of section 728,
and fails to proceed in the manner required by law, as required by section
1757(a)(2), by finding that the redesign of the RA MPB midstream in the 2025
ERRA process is not “general ratemaking,” despite: (1) the consideration of many
variables and formulating broad policy in the methodology change; and (2) the
resulting significant impacts to LSEs and customers. The Decision’s redesign of
the PCIA accomplishes the same ends as other general ratemaking activities, such
as those in GRCs, which set the methodology to calculate revenue requirements;
and

 Failing to proceed in the manner required by law, as required by section
1757(a)(2), by not harmonizing the indifference statutes in sections 365.2, 366.1,
366.2, and 366.3 with section 728’s prohibition on retroactive ratemaking. In fact,
by applying the new methodology only prospectively, the Commission could
accomplish this required harmonization; and

 Failing to support its decision with findings, as required by section 1757(a)(3),
and failing to make findings supported by substantial evidence in light of the
whole record, as required by section 1757(a)(4), based on an insufficient record to
justify retroactive application of the RA MPB.

On these grounds, CalCCA respectfully requests that the Commission grant rehearing, 

permit oral argument, and issue an order that the Decision’s new methodology for calculating the 

RA MPB does not apply to the Final 2025 RA MPB. Rather, the new methodology should only 

be applied on a prospective basis to the Forecast 2026 RA MPB and then in future ERRA 

proceedings. 

1 Acronyms used herein are defined in the body of this document. 
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BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF CALIFORNIA 

Order Instituting Rulemaking to Update and 
Reform Energy Resource Recovery Account 
and Power Charge Indifference Adjustment 
Policies and Processes. 

R.25-02-005

CALIFORNIA COMMUNITY CHOICE ASSOCIATION 
APPLICATION FOR REHEARING OF DECISION 25-06-049 

Pursuant to California Public Utilities Code section 1731(b)(1)2 and Rule 16.1 of the 

California Public Utilities Commission’s (Commission) Rules of Practice and Procedure,3 

California Community Choice Association (CalCCA)4 submits this Application for Rehearing 

(AFR) of Decision (D.) 25-06-049 (Decision).5 The Decision was voted out by the Commission 

on June 26, 2025, and issued on June 27, 2025. 

I. INTRODUCTION

The Decision modifies the calculation methodology for the Resource Adequacy (RA) 

Market Price Benchmark (MPB), a critical component in the calculation of the Power Charge 

Indifference Adjustment (PCIA) revenue requirement (also known as the Indifference Amount). 

It applies the modification not only prospectively to the 2026 PCIA revenue requirement but also 

2 All subsequent code sections cited herein are references to the California Public Utilities Code, 
unless otherwise specified. 
3 State of California Public Utilities Commission, Rules of Practice and Procedure, California 
Code of Regulations Title 20, Division 1, Chapter 1 (May 2021) (Commission Rules). 
4 California Community Choice Association represents the interests of 24 community choice 
electricity providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast 
Community Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF, 
Desert Community Energy, Energy for Palmdale’s Independent Choice, Lancaster Energy, Marin Clean 
Energy, Orange County Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal 
Energy, Pioneer Community Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood 
Coast Energy Authority, San Diego Community Power, San Jacinto Power, San José Clean Energy, Santa 
Barbara Clean Energy, Silicon Valley Clean Energy, Sonoma Clean Power, and Valley Clean Energy.  
5 D.25-06-049, Decision Adopting Changes to the Calculation of the Resource Adequacy Market
Price Benchmark, R.25-02-005 (June 27, 2025). 
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retroactively to the 2025 PCIA revenue requirement that is already being recovered in rates. 

While a true-up from year to year is an established element of setting PCIA rates, changing the 

methodology between the calculation of the Forecast and the Final 2025 PCIA revenue 

requirements is not. By changing methodologies midstream, the Commission has engaged in 

unlawful retroactive ratemaking in violation of Public Utilities Code section 728.  

The PCIA is a complex, Commission-established methodology that implements sections 

365.2, 366.1, 366.2(f) and (h), and 366.3. The PCIA implements most of these statutory 

obligations by ensuring that investor-owned utilities (IOUs) recover procurement costs from the 

customers on whose behalf the IOU undertook the procurement. These customers include IOU 

bundled customers or unbundled customers of a community choice aggregator (CCA) or electric 

service provider (ESP) that have departed bundled service, to prevent cost shifting between 

bundled and unbundled customers. The PCIA implements section 366.2(g) by ensuring the 

conveyance – in kind or in value – of the departed customers’ “fair and equitable share” of the 

portfolio benefits to offset costs. 

The RA MPB is one of the mechanisms used to implement this requirement. It 

determines the value of capacity resources in the IOUs’ portfolios that the IOUs retain to serve 

their bundled customers. The RA MPB methodology, utilized in the Commission’s yearly 

Energy Resource Recovery Account (ERRA) proceedings to set PCIA rates, was established in 

Commission orders in 2018 and 2019 after lengthy PCIA rulemaking proceedings.6 The 

Decision, issued in this successor PCIA proceeding after an expedited Track One conducted over 

the first five months of 2025, orders a complete redesign of the RA MPB, both changing its 

 
6  See D.18-10-019, Decision Modifying the Power Charge Indifference Adjustment Methodology, 
R.17-06-026 (Oct. 11, 2018); see also D.19-10-001, Decision Refining the Method to Develop and True 
Up Market Price Benchmarks, R.17-06-026 (Oct. 10, 2019). 
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inputs and collapsing three benchmarks into one. The Decision applies the new RA MPB 

methodology retroactively to the 2025 PCIA revenue requirement and prospectively to the 2026 

PCIA revenue requirement and beyond.7  

The Commission errs by requiring the redesigned RA MPB to apply retroactively to the 

2025 PCIA revenue requirement, in violation of section 728, and by misapplying California 

Supreme Court precedent in Southern California Edison v. Public Utilities Commission8 

(Edison). Edison found that section 728 prohibits the Commission from retroactive ratemaking 

when setting “general rates.”9 The Decision states that Edison “emphasized that [prior decisions] 

interpreting section 728 as a prohibition against retroactive ratemaking [were] not intended to 

apply to every situation where action by the Commission results in retroactive application.”10 It 

concludes, summarily and without any analysis of relevant statutes or PCIA ratemaking 

procedures, that “this [Order Instituting Rulemaking (OIR)] proceeding, and this decision, do not 

set general rates.”11  

To the contrary, PCIA ratemaking tracks closely with other general ratemaking practices 

such as those conducted in General Rate Cases (GRCs). In addition, the Commission’s actions 

meet the requirements of Edison to qualify as general ratemaking given: (1) the Commission has 

conducted complex weighing of competing policies and values; and (2) the Decision has a 

substantial financial impact on load-serving entities (LSE). Applying the redesigned RA MPB 

 
7  Decision, Conclusion of Law (COL) 10 (“The changes should be applied to the calculation of the 
2025 Final and 2026 Forecast RA MPB”). 
8  Southern California Edison v. Public Utilities Commission (1978) 20 Cal.3d 814, 816. 
9  Ibid. 
10  Decision, at 26. 
11  Id. at 27 (emphasis added); see also id. at COL 9, at 31 (“Application of these changes to the 
2025 Final RA MPB does not violate the prohibition against retroactive ratemaking”). 
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methodology retroactively to the 2025 revenue requirement is therefore unlawful under section 

728 and Edison.  

By applying the new methodology for calculating the RA MPB retroactively, the 

Commission commits legal error in several respects. The Commission: 

 Fails to act within its power or jurisdiction, as required by section 1757(a)(1), by
setting general rates and applying them retroactively in violation of section 728,
and fails to proceed in the manner required by law, as required by section
1757(a)(2), by finding that the redesign of the RA MPB midstream in the 2025
ERRA process is not “general ratemaking,” despite: (1) the consideration of many
variables and formulating broad policy in the methodology change; and (2) the
resulting significant impacts to LSEs and customers. The Decision’s redesign of
the PCIA accomplishes the same ends as other general ratemaking activities, such
as those in GRCs, which set the methodology to calculate revenue requirements;
and

 Failing to proceed in the manner required by law, as required by section
1757(a)(2), by not harmonizing the indifference statutes in sections 365.2, 366.1,
366.2, and 366.3 with section 728’s prohibition on retroactive ratemaking. In fact,
by applying the new methodology only prospectively, the Commission could
accomplish this required harmonization; and

 Failing to support its decision with findings, as required by section 1757(a)(3),
and failing to make findings supported by substantial evidence in light of the
whole record, as required by section 1757(a)(4), based on an insufficient record to
justify retroactive application of the RA MPB.

On these grounds, CalCCA respectfully requests the Commission grant rehearing, permit 

oral argument, and issue an order that the Decision’s new methodology for calculating the RA 

MPB does not apply to the 2025 revenue requirement. Rather, the new methodology should only 

be applied on a prospective basis to the Forecast 2026 RA MPB and then in future ERRA 

proceedings. 

II. BACKGROUND AND PROCEDURAL HISTORY

A. The Commission’s PCIA Methodology Implements the Indifference
Requirements of Sections 365.2, 366.1, 366.2, and 366.3

Sections 365.2, 366.1, 366.2, and 366.3 require the Commission to ensure indifference 

and prevent cost shifts between bundled customers and unbundled customers. To achieve these 
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objectives with respect to a customer departing IOU service for a CCA, sections 366.2(d) and (f) 

permit the IOUs to recover any net unavoidable electricity costs incurred while the CCA 

customer was served as an IOU bundled customer. Section 366.2(g), however, requires the 

Commission to reduce the amount of estimated “net unavoidable [IOU] electricity costs” paid by 

CCA customers “by the value of any benefits that remain with bundled service customers, unless 

the customers of the [CCA] are allocated a fair and equitable share of those benefits.”12 The 

Commission adopted the PCIA methodology to meet these statutory requirements.  

B. The PCIA Methodology, Established in the PCIA Ratesetting 
Proceeding, Sets the Revenue Requirement, or Indifference Amount, 
for the PCIA Rate for a Given Year in the IOUs’ ERRA Forecast 
Proceedings 

The PCIA calculation methodology is set in a PCIA ratesetting proceeding applicable to 

all three IOUs. As noted in the prior PCIA proceeding, Rulemaking (R.) 17-06-026, and this 

current PCIA proceeding, the proceeding to set the PCIA methodology is categorized as 

“ratesetting.”13 Rule 1.3(g) of the Commission’s Rules of Practice and Procedure defines 

“ratesetting” proceedings as: 

[P]roceedings in which the Commission sets or investigates rates for 
a specifically named utility (or utilities), or establishes a 

 
12  Section 366.2(g) (emphasis added). 
13  See Scoping Memo and Ruling of Assigned Commissioner, R.17-06-026 (Sept. 25, 2017), at 25 
(“the category of this proceeding is determined to be ratesetting); Phase 2 Scoping Memo and Ruling of 
Assigned Commissioner, R.17-06-026 (Feb. 1, 2019), at 15 (“the category of Phase 2 of this proceeding is 
. . . determined to be ratesetting”) ; Assigned Commissioner’s Scoping Memo and Ruling, R.17-06-026 
(Dec. 16, 2020), at 7 (“The initial Scoping Ruling determined the category of Phase 1 of this proceeding 
to be ratesetting. The category of Phase 2 of this proceeding is also determined to be ratesetting. The 
determination made in the previous scoping memo is maintained.”); Assigned Commissioner’s Second 
Amended Scoping Memo and Ruling, R.17-06-026 (June 24, 2022), at 5 (“The 2019 Scoping Memo and 
2020 Scoping Memo determined that the category of Phase 2 of this proceeding is ratesetting. This 
second amended Scoping Memo maintains this categorization of Phase 2.”); Assigned Commissioner’s 
Scoping Memo and Ruling, R.25-02-005 (Apr. 8, 2025), at 4 (“This ruling confirms the Commission’s 
preliminary determination [in the OIR] that this is a ratesetting proceeding.”). 
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mechanism that in turn sets the rates for a specifically named 
utility (or utilities).14 

In both R.17-06-026 and this successor PCIA ratesetting proceeding, the Commission is doing 

just that – establishing the mechanism that in turn will result in rates after application of the 

methodology in each IOU’s ERRA Forecast case. Despite this clear delineation of the PCIA 

proceeding as ratesetting, however, the Decision finds that “[t]his OIR proceeding, and this 

decision, do not set general rates.”15 

After the PCIA mechanism is established in the PCIA proceeding, the PCIA for each 

IOU is then established in each IOU’s ERRA Forecast case, subtracting from PCIA-eligible 

utility generation costs (portfolio costs) the value of the PCIA generation portfolio (portfolio 

value). The result is the Indifference Amount (also known as the PCIA revenue requirement), as 

demonstrated in Figure 1.  

FIGURE 1 

While costs can be readily forecasted and finally determined by actual recorded data, 

determining portfolio value is subjective. The existing PCIA methodology determines the 

forecast portfolio value by applying a forecast price for energy, RA, and renewables portfolio 

standard (RPS) resources to a forecast quantity of each product, as demonstrated below in Figure 

2. The methodology derives those prices using market value proxies – referred to as Market Price

Benchmarks, and each MPB is developed using a separate methodology. The forecast energy 

14 Commission Rule 1.3(g) (emphasis added). 
15 Decision, at 27. 

Portfolio 
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price looks to published energy index prices; the forecast RA and RPS MPBs are proxy market 

values16 developed by the Commission administratively based on a particular methodology using 

market survey data collected by the Energy Division.  

FIGURE 2 
 

 

 
 

The PCIA revenue requirement built from these forecasted valuations is recovered through rates 

from bundled and unbundled customers during the forecast year (here, 2025).  

A year later during each IOU’s subsequent ERRA Forecast case, the Commission 

modifies the earlier-determined revenue requirement. That modification is made to reflect, 

among other things, actual revenues received for products sold from the portfolio and to reflect a 

zero-dollar value for products left unsold from the portfolio. The revenue requirement 

modification also updates the proxy market values for products the utilities used to serve bundled 

customers, changing the forecast energy, RPS and RA MPBs to final energy, RPS and RA 

MPBs. This “true-up” relies on the same methodology used for the forecast and determines the 

final portfolio value, as shown in Figure 3.  

FIGURE 3 

 

  

 

 
16  See D.18-10-019; see also D.19-10-001, at 6 (“Market Value is the estimated financial value, 
measured in dollars, that is attributed to a utility portfolio of energy resources for the purpose of 
calculating the [PCIA] for a given year.”). 
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The utilities will calculate this final 2025 final portfolio value, use it as an input to the 

actual 2025 indifference amount, and finalize the 2025 revenue requirement in the 2026 ERRA 

Forecast proceedings, as shown below in Figure 4. 

FIGURE 4 

 

Changing any part of that methodology, including the methodology to calculate the RA 

MPB, will change the revenue requirements and the allocation of PCIA-eligible costs—and the 

Commission’s definition of customer indifference—for a given year. This is because the market 

cost of resources retained to serve bundled customers is recovered only from bundled customers 

via the ERRA rate. All costs that rise above the market value of the IOUs’ portfolio are 

recovered from both departed and bundled customers via the PCIA rate,17 which appears as a 

separate line item on unbundled customer bills.18 The result is a zero-sum game between bundled 

and unbundled customers. If the portfolio market value increases, all other things equal, the 

Indifference Amount decreases. If the Indifference Amount decreases, the PCIA decreases, and 

 
17  The total generation costs for a bundled customer are its ERRA rates plus the PCIA rate. The total 
generation costs for a departed customer are the PCIA plus the cost of procurement of their CCA or ESP.  
18  D.20-03-019, Decision Considering Working Group Proposals on Departing Load Forecast and 
Presentation of Power Charge Indifference Adjustment Rate on Bills and Tariffs, R.17-06-026 (Apr. 6, 
2020), at 21. 
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departed customers pay less. If the Indifference Amount increases, the PCIA increases, and 

departed customers pay more.  

Thus, any change to the RA MPB methodology that decreases its value will result in 

departed customers paying more and bundled customers paying less, and vice versa. As set forth 

below, such a profound change to the ratemaking methodology can only be done on a 

prospective basis to avoid unlawful retroactive ratemaking. 

C. The Decision Changed the Methodology for Calculating the RA MPB 
Midstream During the Calculation and Recovery of the 2025 ERRA 
Revenue Requirement in Rates 

The Decision modified the methodology for determining the RA MPB between 

establishing the 2025 forecast revenue requirement and establishing the 2025 final revenue 

requirement. Prior to the Decision, including for the PCIA rates set in the 2025 ERRA Forecast 

cases, the Forecast RA MPB was separated by RA product type and an average price was 

derived using the following subset and timeframe of confidential market survey data collected by 

Energy Division:  

• For system and flexible RA: transactions executed for delivery in 2025 based on 
confidential data collected by Energy Division from September of the year two 
years prior (2023), and through August of the prior year (2024). 

• For local RA: transactions executed for delivery in 2025 from the full second (2023) 
and third years prior (2022), and through August of the prior year (2024). 

Prior to the Decision, the Final RA MPB was calculated based on data from a later time period, 

but otherwise based on the same methodology:  

• For system and flexible RA: the full prior year (2024), and through August of the 
current year (2025). 

• For local RA: the full three prior years (2022-2024), and through August of the 
current year (2025). 

The Decision redesigns this methodology based primarily on an Energy Division Staff 

Report identifying “issues inherent to the methodology that may be undermining customer cost 
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indifference.”19 First, the Decision combines the transactions for all three RA products to 

produce a single RA benchmark rather than three distinct benchmarks.20 Second, it extends the 

measurement periods for data used to determine the 2025 Final RA MPB, adopting a three-year 

transaction window for the annual Forecast RA MPB and a four-year transaction window for the 

Final RA MPB.21  

Both changes modify how the Commission defines customer indifference. The 2025 

Forecast PCIA revenue requirement was established under the former methodology, while the 

2025 Final PCIA revenue requirement is being established under the redesigned methodology – 

after the IOUs had already started recovering the 2025 revenue requirement in rates. The 

Decision has therefore rewritten how to determine the value of the utility’s portfolio in 2025, 

and, in turn, revised the Commission’s definition of indifference for 2025 in an unlawful, 

retroactive manner.  

III. STANDARD OF REVIEW 

Per Rule 16.1(c) and section 1732, AFRs must set forth specifically the grounds on which 

a decision in question is “unlawful or erroneous.” The purpose of an AFR is “to alert the 

Commission to a legal error, so that [it] may correct it expeditiously”22 and to “provide[] the 

Commission with sufficient notice to respond to [the] claims.”23 CalCCA therefore refers the 

Commission to the following specific portions of the Decision that are unlawful and erroneous: 

 
19  See Energy Division Staff Report of the 2024-2025 Resource Adequacy Market Price Benchmark, 
attached to Chief Administrative Law Judge’s Ruling Adding Energy Division Report to the Record and 
Setting the Schedule for Comments on the Report, R.25-02-005 (Feb. 26, 2025) (Staff Report). 
20  Decision, at 19, COL 2, at 30, and Ordering Paragraph (O¶) 1, at 31. 
21  Id. at 20, COL 2, at 30, and O¶ 1, at 31. The Decision also develops a method for excluding swap, 
affiliate, and one half of sleeve transactions. Id. at 30, O¶ 5, 8. 
22  Commission Rule 16.1(c). 
23  Util. Consumers’ Action Network v. Pub. Util. Comm. (2010) 187 Cal.App.4th 688, 705. 
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Location in Decision Unlawful or Erroneous Statement 
Section 6 “This OIR proceeding, and this decision, do not set general 

rates.”24 
Section 6 “The changes adopted herein work to improve the dataset and the 

RA MPB calculations.”25 
Section 6 “Nothing in the statutes mandating indifference limits our 

authority to modify the indifference calculation methodology 
when necessary. We find that it would be inconsistent with the 
statutory mandate to ensure indifference to make the above 
findings yet prohibit the adopted remedy from being applied 
immediately. Accordingly, the Energy Division is directed to 
apply the new methodology in the calculation of the 2025 Final 
RA MPB and in succeeding forecast and final MPBs.”26 

Section 1.3 “The testimony at issue here is relevant and somewhat probative 
of the issues in scope for Track One of the OIR. However, it is 
cumulative of the record evidence, the Energy Division Staff 
Report.”27 

Section 1.3 “[N]o party substantially disputes the factual record before us in 
the Staff Report[.]”28 

Section 1.3 “[W]e find the factual record established by the Staff Report to be 
sufficient to support both our factual and policy 
determinations.”29 

Section 1.3 “[W]e conclude that the probative value of the proffered 
testimony is substantially outweighed by the probability that its 
inclusion will necessitate an undue consumption of time.”30 

COL 9 “Application of these changes to the 2025 Final RA MPB does 
not violate the prohibition against retroactive ratemaking.31 

COL 10 “The changes adopted should be applied to the calculation of the 
2025 Final and 2026 Forecast RA MPB and all succeeding 
forecast and final MPB calculations.”32 

O¶ 2 “The methodology adopted in this decision shall be effective 
immediately.”33 

 

 
24  Decision, at 27. 
25  Ibid. 
26  Ibid. 
27  Id. at 10. 
28  Id. at 10-11. 
29  Id. at 11. 
30  Ibid. 
31  Id. at 34. 
32  Ibid. 
33  Id. at 35. 
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Commission decisions in ratemaking proceedings such as the instant case are reviewed 

pursuant to section 1757.34 As set forth below, CalCCA respectfully requests rehearing of the 

Decision’s retroactive application of the redesigned RA MPB, based on the fact that the 

Commission: (1) acted without, or in excess of, its powers or jurisdiction;35 (2) has not 

proceeded in the manner required by law;36 (3) has not supported its decision by the findings;37 

 
34  Section 1757(a).  
35  Section 1757(a)(1). The interpretation of statutes that define or circumscribe the Commission’s 
jurisdiction is a question of law subject to independent judicial review. PG&E Corp. v. Pub. Util. 
Comm’n (2004) 118 Cal.App.4th 1174, 1194–1195 (citing Yamaha Corp. of America v. State Bd. of 
Equalization (1998) 19 Cal.4th 1, 7). While an agency’s interpretation of certain statutes is afforded 
presumptive value given the agency’s “special familiarity and presumed expertise with satellite legal and 
regulatory issues,” such deference does not apply when the issue is the scope of the agency’s jurisdiction. 
PG&E Corp. v. Pub. Util. Comm’n (2004) 118 Cal.App.4th 1174, 1194 (citing Kaiser Foundation Health 
Plan, Inc. v. Zingale (2002) 99 Cal.App.4th 1018). 
36  Section 1757(a)(2). The Commission fails to “proceed[] in the manner required by law” when it 
violates its own procedural rules, its own decisions, or applicable statutes. Calaveras Telephone Co. v. 
Pub. Util. Comm’n (2019) 39 Cal.App.5th 972, 983; see also Southern California Edison Co. v. Pub. Util. 
Comm’n (2006) 140 Cal.App.4th 1085, 1104-1106 (interpreting the parallel language in section 
1757.1(a)(2): “The commission has not proceeded in the manner required by law”). For example, a failure 
to proceed in the manner required by law can occur when the Commission fails to correctly apply a legal 
standard, or relies on an “unreasonable interpretation” of a statute. See City of Marina v. Board of 
Trustees of Cal. State Univ. (2006) 39 Cal.4th 341, 355; The Utility Reform Network v. Pub. Util. 
Comm’n (2014) 223 Cal.App.4th 945, 958. 
37  Section 1757(a)(3). "[F]indings afford a rational basis for judicial review. . . . The more general 
the findings, the more difficult it is for the reviewing court to ascertain the principles relied upon by the 
administrative agency. Even when the scope of review is limited, as in this case (Pub. Util. Code, § 1757), 
findings on material issues enable the reviewing court to determine whether the commission has acted 
arbitrarily.” Cal. Motor Transport Co. v. Pub. Util. Comm’n (1963) 59 Cal.2d 270, 274 (citation omitted). 
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and (4) fails to support the findings in the decision by substantial evidence in light of the whole 

record.”38 Each of the Commission’s errors are described in detail below.39 

IV. THE COMMISSION FAILED TO ACT WITHIN ITS JURISDICTION AND 
FAILED TO PROCEED IN THE MANNER REQUIRED BY LAW BY 
ENGAGING IN UNLAWFUL RETROACTIVE RATEMAKING IN VIOLATION 
OF SECTION 728 

The Commission failed to act within its jurisdiction, and failed to proceed in the manner 

required by law, by engaging in “general ratemaking” by redesigning the calculation 

methodology for the RA MPB and applying it retroactively to the 2025 PCIA revenue 

requirement in violation of section 728. Section 728 grants the Commission the authority to “fix, 

by order,” the “just, reasonable, or sufficient rate, classifications, rules, practices, or contracts to 

be thereafter observed and in force.”40 The California Supreme Court has held that section 728 

 
38  Section 1757(a)(4). A “substantial evidence” analysis considers whether the Commission relies 
on “such relevant evidence as a reasonable mind would accept as adequate to support a conclusion,” and 
whether “it is evidence which is reasonable in nature, credible, and of solid value.” Los Angeles County 
Dept. of Children & Family Servs. v. Sup. Ct. (2013) 222 Cal.App.4th 149. While “it is for the agency to 
weigh the preponderance of conflicting evidence, consideration of the whole record means the court will 
not simply ‘isolate only the evidence which supports the [Commission’s] findings and thus disregarded 
relevant evidence’ that tends to undermine them.” Ponderosa Tel. Co. v. Pub. Util. Comm’n (2019) 36 
Cal.App.5th 999, 1013; see also Bixby v. Pierno (1971) 4 Cal.3d 130, 149 n.22. The courts “must 
consider all relevant evidence in the administrative record including evidence that fairly detracts from the 
evidence supporting the agency’s decision. County of San Diego v. Assessment Appeals Bd. No. 2 (1983) 
148 Cal.App.3d 548, 554. When making that inquiry, the “court must ensure that an agency has 
adequately considered all relevant factors, and has demonstrated a rational connection between those 
factors, the choice made, and the purposes of the enabling statute. “Cal. Community. Choice Assoc. v. 
Pub. Util. Comm’n. (2024) 103 Cal.App.5th 845, 861 (citing Securus Technologies, LLC v. Pub. Util. 
Comm. (2023) 88 Cal.App.5th 787, 802-803). 
39 Section 1757 also allows review if the Decision “was procured by fraud or was an abuse of 
discretion,” or if it “violates any right of the petitioner under the [United States or California] 
Constitution[s].” Pub. Util. Code § 1757(a)(5), (6). In addition, CalCCA maintains that section 1757 
provides the relevant standard for this ratemaking. However, should the Commission believe that section 
1757.1 provides the appropriate standard (applying to proceedings that are not ratemakings), the majority 
of CalCCA’s ensuing analysis still applies. Sections 1757.1(a)(3), 1757.1(a)(2), and 1757.1(a)(4) provide 
the same standard as 1757(a)(1), 1757(a)(2), and 1757(a)(3) (respectively). Section 1757.1 has no 
analogue for section 1757(a)(4), however, so the argument relating to the Commission’s findings not 
being supported by substantial evidence when viewed in light of the whole record would not apply.  
40  Section 728 (emphasis added). 
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limits the Commission’s jurisdiction by prohibiting ratemaking being applied retroactively.41 In 

Edison, the Court observed that “before there can be retroactive ratemaking there must at least be 

ratemaking,” and proceeded to define the hallmarks of “general ratemaking” to be that: (a) the 

Commission considered “many variables” and formulated “broad policy” in its setting of the 

“general rates”; and (b) the Commission’s action had a significant financial impact on customers 

and LSEs affected that would not have otherwise occurred.42  

The Decision provides no analysis of whether redesigning the RA MPB amounted to 

“general ratemaking.” Rather, the Commission simply finds that “[t]his OIR proceeding, and this 

decision, do not set general rates.”43 The Commission states: 

In its briefs and comments, CalCCA argues that the changes adopted 
herein should not take effect until the 2026 Forecast. It argues that 
applying this methodology to the Final 2025 calculations would 
violate principles prohibiting retroactive ratemaking. Curiously, 
CalCCA grounds this argument in the 1978 California Supreme 
Court decision in Southern California Edison v. Public Utilities 
Commission (20 Cal.3d 813). In Edison, the Supreme Court upheld 
our decision requiring SCE to return surcharge fees to customers 
after we found flaws in the methodology previously approved for 
collecting the fees. The Edison decision emphasized that the court’s 
1965 decision [citing Pacific Telephone] interpreting Section 728 as 
a prohibition against retroactive ratemaking was not intended to 
apply to every situation where action by the Commission results in 
retroactive application. The principle only applies to setting general 
rates. [citing Edison]. This OIR proceeding, and this decision, do 
not set general rates.44 

The Commission also states in COL 9 that “[a]pplication of these changes to the 2025 Final RA 

MPB does not violate the prohibition against retroactive ratemaking.”45 Instead, the Commission 

 
41  Pacific Tel. & Tel. Co. v. Pub. Utils. Comm’n (1965) 62 Cal.2d 634, 650-652; Edison, 20 Cal.3d 
at 817-818 (reaffirming Pacific Telephone’s conclusion that “general rate making is legislative in 
character and looks to the future”) (emphasis added). 
42  Edison, 20 Cal.3d at 828-830. 
43  Decision, at 27. 
44  Id. at 26-27. 
45  Id. at COL 9, at 31. 
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justifies its decision by stating that its statutory mandate to ensure indifference requires it to 

apply the refined methodology “immediately” in the “calculation of the 2025 Final RA MPB and 

in succeeding forecast and final MPBs.”46 Finally, the Commission states that “[t]he 2025 

forecast was not a guarantee of the final 2025 outcome and was always subject to the 

indifference mandate.”47  

The Commission errs in concluding that refining the RA MPB was not general 

ratemaking. First, this PCIA proceeding, as well as its predecessor proceeding, R.17-06-026, 

have always been categorized as “ratesetting” proceedings.48 This makes sense given the 

Commission’s definition in its Rule 1.3(g) of a ratesetting proceeding as “establish[ing] a 

mechanism that in turn sets the rates for a specifically named utility [or utilities].”49 The PCIA 

proceedings, which establish the components of the PCIA calculation methodology, therefore fit 

exactly into the Commission’s definition of ratesetting. 

Second, if the Commission had conducted the analysis required by Edison, it would have 

found general ratemaking took place given: (1) the process to refine the RA MPB required many 

variables to be taken into account to formulate broad ratemaking policy; and (2) the impact of the 

decision is significant for LSEs and customers. In addition, finding that PCIA rate design 

through the modification to the RA MPB is not “general ratemaking,” similar to ratemaking in 

GRCs, leads to an absurd conclusion that the PCIA is never “general ratemaking.” To the 

contrary, the “general rate” applied to the 2025 revenue requirement amounts to unlawful 

retroactive ratemaking. 

 
46  Id. at 27. 
47  Ibid. 
48  See supra, n. 14. 
49  Commission Rule 1.3(g). 
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A. The Commission Engaged in General Ratemaking 

1. Edison Outlines the Hallmarks of General Rates to Be the 
Consideration of a Complex Balancing of Many Values with a 
Significant Impact 

The Decision’s perfunctory conclusion that “[t]his OIR proceeding, and this decision, do 

not set general rates” fails when considering the analysis required by Edison. When Edison was 

decided in 1978, the Commission almost exclusively conducted ratesetting in GRCs,50 so the 

question of whether general rates were set was closely tied to whether they were set after the 

opportunity for a hearing in a GRC. But that is not the case anymore. The Commission has now 

spliced general ratesetting across tens of open ratemaking proceedings that modify revenue 

requirements, cost allocation and/or rate design, including the PCIA. Therefore, identifying 

whether rates are general or non-general requires the Commission to follow the substantive 

analysis the Court used in Edison. 

Edison concerns the Commission’s power to change a fuel cost adjustment mechanism 

retroactively.51 When determining whether general ratemaking occurred, the Court analyzed 

whether: (a) the Commission’s process considered “many variables” and formulated “broad 

policy,” and is not simply an exercise in basis arithmetic to reflect verifiable costs; and (b) the 

Commission’s action had a significant impact on customers and LSEs affected that would not 

have otherwise occurred.52 Edison also explains that section 728’s limits on the Commission’s 

jurisdiction applies to attempts to change a rate that was set after the parties had an opportunity 

 
50  The Commission confirmed as much in Decision 86974 (SCE’s 1976 general rate case), when it 
discussed how very few matters were pending when it had issued Decision 85294 (a partial general rate 
increase granted on December 30, 1975). At the end of 1975, the Commission had before it only “three 
matters affecting the overall rate design issue” for SCE, (see 1976 Cal. PUC LEXIS 59, *125-126), one of 
which was the fuel cost adjustment tariff decision that eventually got appealed in Edison.  
51  Edison, 20 Cal.3d at 815. 
52  Id. at 828-830. 
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to present disputed facts to the Commission at a hearing.53 If those indicia are present, general 

ratemaking has occurred and section 728 forbids retroactive application. Edison contrasts this 

with the non-general rates at issue in that case—those relating to an advice letter-based fuel cost 

adjustment mechanism. Those changes were to non-general rates because they did not require a 

hearing-assisted, complex policy analysis but were a “matter of simple arithmetic”54 applied to 

“narrowly restricted and semi-automatic functioning” rates.55 They were the result of depositing 

actual, real, verifiable facts into a simple arithmetic formula.  

Edison does not forbid the Commission from ever looking backwards to identify unjust 

rewards and require parties to disgorge them through future rate adjustments. Edison does not 

preclude the Commission from developing and using balancing and memorandum accounts to 

handle the application of “a mathematical formula to a figure definitively established by 

reference to the utilities’ books,”56 as the Commission often does. But Edison does clarify that 

the Commission may only conduct such exercises when setting non-general rates. 

Neither California courts nor the Commission have significantly expanded upon the 

narrow exception to retroactive ratemaking established in Edison.57 However, in Ponderosa 

 
53  Id. at 829-830. The fact that parties in ratesetting proceedings often work to narrow their disputes 
and generate a record using modern discovery techniques—and that they therefore waive hearings 
regularly to present their arguments in filings and save the Commission and parties resources and time—
cannot and should not be enough to add jurisdiction to the Commission to apply rates retroactively. See 
City of Los Angeles v. Pub. Utils. Comm’n (1975) 15 Cal.3d 680, 697 (noting that the purpose of the 
hearing in section 728 is simply “to air the policy considerations behind various rate proposals and to 
establish controverted facts”). 
54  Edison, 20 Cal.3d at 818. 
55  Id. at 828. 
56  City of Los Angeles, 15 Cal.3d at 697. 
57  But see Towards Utility Rate Normalization v. Pub. Util. Comm’n (1988) 44 Cal.3d 870 
(determining a major-additions adjustment clause account is not retroactive ratemaking); Cal. Mfrs. Assn. 
v. Pub. Util. Comm’n (1979) 24 Cal.3d 251 (determining a rate allocation methodology within an “offset 
proceeding” is not retroactive ratemaking); see also D.92317, 1980 Cal. PUC LEXIS 844, *3 (Oct. 8, 
1980) (characterizing Edison as a limited exception to the rule against retroactive ratemaking, and 
reiterating that the rule is broad in its application). The Commission has continued to evaluate the same 
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Telephone Company v. Public Utilities Commission, the California Court of Appeals found 

prohibited retroactive ratemaking had occurred when the Commission retroactively revised a 

ratesetting formula – a change in methodology – for gains on sale of stock from a telephone 

company.58 The rate formula had been set via a rulemaking requiring 66 percent of the proceeds 

from the sale to be conveyed to ratepayers and 33 percent to shareholders.59 In an eleven-utility 

consolidated application seeking to disburse funds from a gain on sale in line with that formula, 

the Commission revised the formula to convey 100 percent of the proceeds to ratepayers.60 The 

court determined the Commission’s revision of the formula – set in a rulemaking categorized as 

ratesetting – “retroactively revises costs that formed the basis for prior general rates,” concluding 

that “[t]his is precisely the type of action prohibited by the retroactive ratemaking doctrine.”61  

 
factors the Court looked to in Edison. A line of Commission cases applies the Edison exception, finding 
that the retroactive nature of different balancing accounts, memo accounts, fuel clauses, and other similar 
mechanisms do not, on their own, constitute general ratemaking, especially when such mechanisms have 
little effect on rates. See D.92317 at *3-5; D.09-06-053, Order Instituting Investigation to Consider 
Policies to Achieve the Commission’s Conservation Objectives for Class A Water Utilities and Denying 
Rehearing of Decision in All Other Respects, I.07-01-022, et al. (June 18, 2009), at 9 (recognizing that the 
Commission OII at issue was not a general ratemaking proceeding, and a memorandum account to track 
and potentially recover a specific, very limited class of costs is not general ratemaking); D.01-03-082, 
Interim Opinion Regarding Proposed Rate Increases, A.00-11-038, et al. (Mar. 27, 2001), at 50 (rejecting 
arguments that a true-up constituted retroactive ratemaking, recognizing that the true-up served to carry-
out legislative intent and did not change any rates); D.04-03-041, 2004 Cal. PUC LEXIS 80, at *14-15 
(Mar. 17, 2004) (revised balancing account procedures in question did not adjust general rates set by the 
Commission based on hindsight review of a utility’s earnings, was not part of a general ratemaking 
proceeding, and had no effect on general rates); 1982 Cal. PUC LEXIS 1270, at *12 (Apr. 28, 1982) 
(concluding that inclusion of past franchise fees in the utility’s proposed rate adjustment did not constitute 
retroactive ratemaking because over time, inclusion of the past fees would produce the same result as the 
normal course of business for the utility); D.12-03-026, 2012 Cal. PUC LEXIS 135, at *29-30 (Mar. 8, 
2012) (recognizing that evaluating applicability of the rule against retroactive ratemaking requires 
determination of the origin of the rates underlying refunds being challenged). 
58  Ponderosa Tel. Co. v. Pub. Utils. Comm’n (2011) 197 Cal.App.4th 48, at 63-64. 
59  Id. at 54 (citing to D.06-05-041, Opinion Regarding Allocation of Gains on Sale of Utility Assets, 
R.04-09-003 (May 30, 2006) (as modified by D.06-12-043, Order Modifying Decision (D). 06-05-041 
and Denying Rehearing of Decision, as Modified, R.04-09-003 (Dec. 14, 2006)). 
60  Id. at 54, 64. 
61  Id. at 64-65. 
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Similarly, the Commission’s finding that it did not set general rates here is in error in that 

in redesigning the RA MPB the Commission did the following: (1) it set a new methodology to 

calculate an administratively set benchmark adopted via a ratesetting proceeding that weighed 

substantial questions of policy; and (2) the new methodology will have a significant impact on 

rates that would not have otherwise occurred. 

2. The Commission Weighed Several Complex Factors and 
Concepts in Modifying the RA MPB, Meeting the First Edison 
Requirement  

The Decision demonstrates why setting the methodology for calculating the RA MPB 

portion of the PCIA is setting a general rate under Edison. Edison found that general ratemaking 

takes place when a rate mechanism is being revised or adopted and there is “a plenary 

consideration” of the advantages and disadvantages of the proposed revisions.62 If the variables in 

the ratemaking formula are just being updated to reflect something like recent prices, a full 

ratesetting hearing is unnecessary and would be tantamount to “a yearly charade attendant to its 

application.”63 The OIR describes the PCIA as “a ratemaking element that enacts and ensures 

indifference to all customers, bundled and unbundled,” and “the mechanism developed to facilitate 

cost equity between third-party providers and the incumbent utility.”64 Fashioning this rate does 

not amount to the application of “a mathematical formula definitively established by reference to 

the utilities’ books,” or of a “matter of simple arithmetic”65 applied to “narrowly restricted and 

semi-automatic functioning” rates.66 It is a reformulation of how to value an IOU’s capacity 

portfolio and, in turn, a rewriting of the Commission’s definition of customer indifference. 

 
62  Edison, 20 Cal.3d at 829. 
63  Ibid.  
64  OIR, at 12. 
65  Edison, 20 Cal.3d at 818. 
66  Id. at 828. 
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In Track One, the Commission weighed five different Staff Proposals to change the 

current methodology of calculating the RA MPB to address increasing transaction volumes 

aimed at how to best reflect the value of capacity held in the IOUs’ generation portfolios.67 The 

OIR recognized the many complex variables the Commission must consider to set that policy, 

including “[s]hifts in today’s energy market costs relative to the contract prices of older 

resources,” how those shifts “can drive changes in the PCIA” and, as a result, “the relative cost 

share between bundled and departed customers.”68 The also OIR noted how “[t]he RA market 

has experienced extreme increases in the price for system RA, specifically during peak summer 

months,” and how those increases have “led to rapid increases in the RA market price 

benchmarks in the past few years, which has increased the market value of IOU portfolios 

compared to the costs of those portfolios, resulting in PCIA shifting from serving as a charge to a 

credit on the bill of some departed load customers.”69  

Throughout the proceeding, CalCCA asserted that the Commission’s process was too 

abbreviated and narrow and did not permit a full exploration of all the issues that the 

Commission ruled in scope for this phase of the rulemaking.70 Yet even assuming the 

Commission considers all the necessary factors, the Decision itself demonstrates that developing 

the new PCIA formula still requires:  

• Setting the appropriate historical window to include when calculating the MPB;71  

 
67  OIR, at 19-23. 
68  Id. at 14. 
69  Ibid. 
70  See CalCCA OIR Opening Comments (Mar. 18, 2025) at 25; CalCCA OIR Reply Comments 
(Apr. 2, 2025), at 14-15; CalCCA Opening Brief (Apr. 21, 2025), at 17-22; CalCCA Reply Brief (Apr. 
30, 2025), at 8-11; CalCCA PD Opening Comments (June 12, 2025), at 4-5; CalCCA PD Reply 
Comments (June 17, 2025), at 2-4. 
71  Decision, at 20. 
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• Deciding whether, and how large, a change in the number of RA transactions 
occurring triggered the need to develop a new methodology;72  

• Deciding whether to consider policy changes that might explain temporary changes in 
transaction volumes or prices;73  

• Deciding whether to set the limits on what transactions to include in the calculation 
based on the absolute numbers of transactions, or the percentage of the volume of RA 
transacted in the period;74  

• What categories, if any, should be combined, collapsed, or broken out to classify RA 
transactions when deriving MBPs;75 and 

• What constitutes a “market-based transaction” and whether certain transactions do not 
have sufficient indicia to qualify for the calculation.76 

Indeed, the Decision itself summarizes that “questions that predominate this track of the OIR are 

of policy.”77  

Clearly these issues are distinguishable from automatic fuel clause adjustments 

considered in Edison. As in Ponderosa, the Commission here is weighing whether and how to 

revise an existing ratemaking formula, specifically the formula set forth in D.19-10-001 

requiring ED to true up the RA MPB based on the “volume-weighted average of all IOU, CCA 

and ESP RA-only market transactions” in the past 12 months.78 There can be no question the 

Commission is conducting a plenary discussion of the policy underlying the PCIA. 

Indeed, the Commission has previously explained that addressing “general policy issues 

regarding PCIA ratemaking methodology,” is out of scope in a GRC and is “more appropriately 

considered in a Commission rulemaking.”79 Both the Commission’s conclusions and its prior 

 
72  Id. at 16. 
73  Id. at 25. 
74  Id. at 14. 
75  Id. at 12-20. 
76  Id. at 21-22. 
77  Id. at 10 (emphasis added). 
78  D.19-10-001, at O¶ 3. 
79  See Assigned Commissioner’s Scoping Memo and Ruling, Application (A.) 23-05-010 (Sept. 5, 
2023), at 5-6. 
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actions plainly demonstrate that setting the RA MPB, and thus the PCIA revenue requirement, is 

a process in which “many variables are taken into account and broad policy is formulated.”80 

3. The Change in Methodology Has a Significant Impact on 
Customers and LSEs and Would Not Have Occurred in Due 
Course, Meeting the Second Edison Requirement  

Overall, the impact of the retroactive application of the RA MPB is significant. The courts 

and the Commission have been reluctant to find prohibited retroactive ratemaking has taken place 

when the retroactive rates have little impact. In Edison, the Court emphasized how using recorded 

actuals to calculate the refund was simply another way of balancing overcollections or under-

collections for fuel costs that would have naturally occurred under the weather averaging method 

used in the original methodology.81 As a result, the Court determined, the Commission’s order 

left the utility no worse and no better off than it would have been had the Commission not ordered 

the refunds.82 Similarly, the Commission has been reluctant to find prohibited retroactive 

ratemaking when a revised rate has no real impact compared to an existing rate.83   

While Edison did not result in the “disruptive financial consequences of true retroactive 

ratemaking,”84 the same cannot be said for the CCAs and departed customers if the Commission 

retroactively applies a revised RA MPB. The reason is, in part, due to the difference between 

market costs and market values, and the proxy nature of the RA MPB. In Edison, the Court relied 

 
80  See Edison, 20 Cal.3d at 828. 
81  Id. at 824-827. 
82  Id. at 824-826 (stating “Inasmuch as the two methods achieve the identical result – a final 
balancing of fuel clause over- and under-collections – and Edison itself embraces the former, the 
commission rightly concluded that it has not subjected Edison to retroactive ratemaking by choosing the 
latter because of a perceived need to institute the new energy clause without delay.”). 
83  See 1982 Cal. PUC LEXIS 1270 (Apr. 28, 1982) (No Original Decision Number) (concluding 
that including past franchise fees in the utility’s rate adjustment did not constitute retroactive ratemaking 
because the revised practice would not have produced a different result from the existing practice); see 
also D.04-03-041, 2004 Cal. PUC LEXIS 80, *15 (Mar. 17, 2004) (rejecting challenges to a revision to 
the procedures for recovering expenses from water balancing accounts because they had no direct or 
indirect effect on rates). 
84  Edison, 20 Cal.3d at 824-826. 
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heavily on both the mathematical nature of the refunds and the fact they were calculated based 

on “empirical data” and figures “definitively established by reference to the utilities’ books.”85 In 

other words, no complicated formula or methodology was needed to calculate what the actual 

costs of fuel were: they were what the IOUs paid, as entered in their accounting books. 

Here, however, the Commission must wrestle with the more nebulous concept of the 

“portfolio value” of capacity, a concept that is not definitively set in, and cannot be solely 

derived from, the IOUs’ accounting books. Instead, capacity portfolio value relies on the RA 

MPB, an administratively determined proxy used to assess the value of capacity within the 

IOUs’ portfolios.86 Since this proceeding aims to revise the RA MPB itself, the Commission will 

not simply be comparing forecasted capacity value to actual capacity value; it will be revising 

what constitutes actual capacity value. And that was a contentious issue in Track One. Some 

parties argued the capacity value of the IOUs’ portfolio is best measured via the short-term 

market value at which RA can be sold today.87 Others argued older market transactions from 

five, ten or twenty years best reflect the capacity value of an IOU’s portfolio.88 Thus, unlike in 

Edison, the “truth” of the value of retained capacity itself is in dispute. No clear, easily verifiable 

actual market value of retained capacity exists to compare to the forecasted value.  

Because portfolio market value is a subjective value, the shift in the revenue requirement 

that will come from using a revised RA MPB would not have occurred naturally, as a matter of 

 
85  Id. at 828-829. 
86  D.19-10-001, at 6 (“Market Value is the estimated financial value, measured in dollars, that is attributed 
to a utility portfolio of energy resources for the purpose of calculating the [PCIA] for a 
given year.”). 
87  See CalCCA OIR Opening Comments, at 25-31; CalCCA OIR Reply Comments, at 15-18; 
DACC/AReM OIR Opening Comments (Mar. 18, 2025), at 3-5; DACC/AReM OIR Reply Comments 
(Apr. 2, 2025), at 4; Shell OIR Reply Comments (Apr. 2, 2025), at 5-6; CLECA OIR Reply Comments, 
R.25-02-005 (Apr. 2, 2025), at 4. 
88  See Joint IOU OIR Opening Comments, at 15-18 (Mar. 18, 2025); Joint IOU OIR Reply 
Comments (Apr. 2, 2025), at 11-16; TURN OIR Opening Comments (Mar. 18, 2025), at 1-3. 



 

 24 

course, over time. When truing up an apple with an orange, it is not possible for the orange to be 

the natural evolution of the apple. That is, unlike in Edison, a new RA MPB methodology cannot 

naturally leave CCAs and customers in the same place as the old RA MPB would have left them.  

The forced change to the 2025 PCIA revenue requirement will have a substantial impact 

on customers and LSEs. The Staff Report models the impact on the RA MPB of each of its 

proposals, which, all other things equal, are likely to significantly increase rates for CCA 

customers.89 Staff determined that expanding the transaction data set to rely on data from 2020 - 

2024 to calculate a combined RA MPB would cause a roughly 62 percent decline in the 2025 

Forecast RA MPB. When the IOUs use capacity from their PCIA portfolios to meet compliance 

requirements for bundled customers, that capacity is valued as Retained RA, and the value is 

credited against the PCIA revenue requirement. The amount of capacity used by the IOUs is 

significant – the Joint IOUs disclosed that they met between 61 and 100 percent of their monthly 

RA requirements using PCIA resources. At that level of Retained RA capacity, a decline in the 

RA MPB as significant as the one proposed by Staff would cause a significant increase to the 

PCIA revenue requirement and the rates CCA customers must pay.  

Such increases do not come without consequences. One of the reasons for the policy 

against retroactive ratemaking is to avoid surprises in the cost of electricity for customers. Given 

the substantial impact the modified RA MPB will have to the PCIA revenue requirement, 

applying the new MPB midstream in the 2025 ERRA process will have significant impacts well 

beyond those of a routine ERRA true-up. These substantial impacts – to both customers and 

CCAs – are distinguishable from the refunds in Edison that left SCE no better or worse off than 

it would have been. 

 
89  Staff Report, at 13-18. 
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4. The Commission’s Conclusion That Modifying the PCIA Is 
Not General Ratemaking Ignores the Function of the 
Rulemaking and its Predecessors 

The Commission’s conclusion that modifying the PCIA is not general ratemaking 

ignores the similarities between the PCIA ratesetting proceeding and other ratesetting 

proceedings such as the GRCs. The creation of the current PCIA framework was the result of 

several major Commission decisions and a multi-year rulemaking process.90 The Commission 

designated those past PCIA rulemakings (and its present rulemaking amending those 

rulemakings) as the avenue for determining which costs the PCIA recovers, how to allocate 

those costs among customers, and how to design rates to effectuate cost recovery.91 The 

Decision’s determination that the Decision is not general ratemaking leads to the conclusion 

that none of the PCIA rulemakings set general rates and, in fact, the PCIA is never subject to 

“general ratemaking.” That defies logic. 

The Decision and its predecessors establish the PCIA calculation methodology used in the 

ERRA Forecast proceedings to determine annual rates. The PCIA rate, like other rates, appears as 

a separate line item on the utility bill92 and requires the same three basic ratemaking steps used to 

establish other rates. The PCIA rulemakings accomplished the same policymaking tasks for the 

PCIA as a GRC accomplishes for other rates. Indeed, the classification of the PCIA rulemakings 

as “ratesetting[s]” under Commission Rule 1.3(g) given “mechanism[s] that in turn sets the rates 

for a [IOU]” clearly demonstrates that the PCIA proceedings sets “general rates.”93  

 
90  See, e.g., R.17-07-026, D.18-10-019, and D.21-05-030. 
91  See, e.g., R.17-07-026; see also D.06-07-030, Opinion Regarding Direct Access and Departing 
Load Cost Responsibility Surcharge Obligations, R.02-01-011 (July 20, 2006); D.18-10-019; D19-10-
001; and D.21-05-030. 
92  D.20-03-019, at 21. 
93  Commission Rule 1.3(g). 
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Comparing the PCIA ratesetting process with the GRC process illuminates the point, 

including the three foundational GRC steps:  

• Step 1: Revenue Requirement. In a GRC, the Commission begins by determining 

what costs should be recovered for a particular function or rate, i.e., the size of the 

pie. For many costs, this occurs in GRC Phase 1. While this step was originally 

largely conducted in Phase 1 of the IOU GRCs, many costs today are recovered 

and rates set in other proceedings.94 For purposes of the PCIA, the rulemakings 

have determined what costs are PCIA-eligible and should be included in the PCIA 

revenue requirement. For example, D.18-10-019 determined utility-owned 

generation was PCIA eligible and required the utilities to includes those costs and 

market values in the PCIA.95 

• Step 2: Revenue Allocation. Next, the Commission divides the pie. For many 

costs, this occurs in GRC Phase 2. The Commission determines what portion of 

the identified costs is recovered from each customer class or type. For purposes of 

the PCIA, the rulemakings have determined how to separate the PCIA revenue 

requirement between bundled and unbundled customers. For example, the 

Decision revises the formula for calculating the RA MPB, decreasing the value of 

the IOUs’ portfolios and increasing the costs allocated to unbundled customers, 

all other things equal.  

 
94  See, e.g., D.21-06-035, Decision Requiring Procurement to Address Mid-Term Reliability (2023-
2026), R.20-05-003 (June 30, 2021), at 97 ("To the extent that any resources procured in response to this 
order are subject to allocation using the power charge indifference adjustment (PCIA), the date of that 
adjustment shall be vintaged by the date of this order"). 
95  See D.18-10-019, COL 12, at 157 (“Including the costs of pre-2022 Legacy UOG within the 
PCIA is consistent with AB 117 and SB 350”). 
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• Step 3: Rate Design. Finally, the allocated revenues are turned into a rate that is 

recovered from customers as a usage, fixed or demand-related charge. For many 

costs, this occurs in GRC Phase 2. With respect to the PCIA, the rulemakings 

have determined PCIA rates are set on a usage basis and recovered based on the 

vintage of both the resource and the customer.  

If it looks like a duck, walks like a duck and quacks like a duck, it must be a duck. If rates 

established in the GRC are considered general ratemaking, this ratesetting and its predecessors, 

which fix the rules to establish the PCIA rates in the ERRA Forecast proceedings, must also be 

general ratemaking.  

The process for PCIA ratemaking in the ERRA Forecast proceedings also aligns fully 

with the GRC process. While the GRCs set the revenue requirements, cost allocation and rate 

design for the test year and the following attrition years, the utilities’ year-end consolidated 

advice letters implement the GRC decisions and update those formulae with the most recent data. 

For example, each utility’s annual consolidated rate change advice letter not only includes true-

ups to GRC-related balancing accounts, it also updates distribution rates based on the GRC’s 

forecasted attrition values. The ERRA proceedings are similar, implementing prior Commission 

decisions to set PCIA rates using existing formulae with the most recent data. While the ERRAs 

accomplish the same end for the PCIA as the GRC’s implementing advice letters accomplish for 

other rates, the PCIA rulemakings accomplish the same end for the PCIA as the GRCs 

accomplish for other rates: general ratemaking. 

The Commission itself has stated as much. The Commission has rejected attempts to 

address “general policy issues regarding PCIA ratemaking” in GRCs, claiming that is out of 

scope, cannot be revised in a GRC, and is “more appropriately considered in a Commission 
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rulemaking.” 96 And while the Commission has made clear that the Commission sets the PCIA in 

the ERRA proceedings,97 ERRA proceedings are “intended to function as an individual electric 

IOU’s annual forecast and accounting review, not as a forum for evaluating or setting policy.”98 

As it pertains to the PCIA, the purpose of the annual ERRA Forecast proceedings, according to 

the Decision, is to simply put new values into existing formulae to determine indifference.99 

If this is not the forum in which general rates are set for the PCIA, what is? It is simply 

counterintuitive to find that a rate methodology determined in this ratesetting proceeding, to be 

deployed in the ERRA Forecast proceedings, is not general ratemaking when it would be general 

ratemaking if incorporated into a GRC. The Decision therefore errs by failing to find that these 

proceedings setting the PCIA and determining methodological questions are “general 

ratemaking.”  

B. The Commission Applied the New Methodology Retroactively  

Notwithstanding numerous parties’ arguments in opposition, the Commission applies this 

new methodology retroactively to the 2025 Final RA MPB: 

We find that it would be inconsistent with the statutory mandate to 
ensure indifference to make the above findings, yet prohibit the 
adopted remedy from being applied immediately. Accordingly, the 
Energy Division is directed to apply the new methodology in the 
calculation of the 2025 Final RA MPB and in succeeding forecast 
and final MPBs.100  

 
96  See A.23-05-010, at 5-6 (allowing the question of vintaging of specific resources into scope but 
pushing “general policy issues regarding PCIA ratemaking methodology, such as consideration of a PCIA 
vintaging framework for use in future GRCs,” into “a Commission rulemaking” and finding that they 
were “not within the scope of this [GRC].”) 
97  See OIR, at 12.  
98  Id. at 10. 
99  See id. at 29. 
100  Id. at 29-30. 
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In applying the new methodology to the calculation of the 2025 Final RA MPB, the Commission 

uses a different methodology to conduct the 2025 true-up than it used to set the 2025 forecast 

revenue requirement.101 In other words, it changes the methodology for calculating the 2025 

revenue requirement after it has begun to recover the revenue requirement in rates effective at 

the beginning of 2025. 

An example helps illustrate why this change is both retroactive and problematic. Imagine 

a car mechanic gives a customer a $500 estimate to replace the customer’s brakes based on the 

anticipated cost of the parts and the typical time it takes to complete the job. The job turns out to 

take less time than anticipated because the customer has maintained the car well, and the price of 

the parts has decreased due to the lifting of recently imposed trade tariffs. For these reasons, the 

final bill is $400, which the customer happily pays. Between the calculation of the estimate and 

the actual cost, the formula to calculate the customer’s bill has not changed (parts and labor); only 

the inputs to that formula have changed, in this case to the customer’s advantage. This approach is 

akin to a typical true-up in the ERRA Forecast cases: forecasted net costs and revenues are trued 

up with actual costs and revenues, and customers pay the difference via the year-end PABA 

balance. While the inputs to the PCIA revenue requirement change (e.g., the RA MPB increases 

or decreases), the formula used to calculate the revenue requirement stays the same (i.e., the data 

window does not change from that prescribed when the estimated rates were set). 

 
101  The 2025 ERRA Forecast cases for the three IOUs were set in Decisions issued at the 
Commission’s December 19, 2024, meeting. See D.24-12-038, Decision Approving Pacific Gas and 
Electric Company’s 2025 Energy Resource Recovery Account Related Forecast Revenue Requirement 
and 2025 Electric Sales Forecast, A.24-05-009 (Dec. 19, 2024); D.24-12-039, Decision Approving 
Southern California Edison Company’s 2025 Energy Resource Recovery Account-Related Forecast 
Revenue Requirement, A.24-05-007 (Dec. 19, 2024); and D.24-12-040, Decision Approving San Diego 
Gas & Electric Company’s 2025 Electric Procurement Revenue Requirement Forecasts, 2025 Electric 
Sales Forecast, and Greenhouse Gas Related Forecasts, A.24-05-010 (Dec. 19, 2024). 
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Not so with the Decision. The Decision is more akin to the following situation: the same 

car mechanic gives the same customer the same $500 parts-and-labor estimate. The job turns out 

to take less time and expense for the same reasons as above and would have resulted in a $400 

bill under the parts-and-labor methodology. However, while the mechanic is fixing the 

customer’s car, the mechanic’s repair shop implements a new policy that requires all brake 

replacements to cost $700 regardless of the cost of the parts and the amount of labor used to 

conduct the repair. Thus, even though the service provided was only worth $400 under the 

methodology used to set the estimate, the mechanic has now decided the service is worth $700, 

and charges the customer that amount, a deeply unfair result almost certain to lead to an unhappy 

customer. This result is the same as that under the Decision – the Commission has retroactively 

modified the methodology used to set the RA MPB and PCIA rates in 2025, resulting in a 

significant dollar increase in costs for departed customers. 

This dichotomy between the forecast and true-up, and the need for a consistent 

methodology between the two, was extensively discussed and is the subject of significant 

negative commentary by several parties.102 DACC/AREM pointed out that application of the 

new methodology should be prospective, only, in part because applying the new methodology to 

the 2025 revenue requirement would be impractical, burdensome, and confusing.103 Sonoma 

Clean Power noted the significant increase in risk attendant on applying the methodology to the 

2025 ERRA Forecast true up.104 CalCCA also commented that the change in methodology will 

result in a significant erosion in customer confidence in the Commission’s established rates.105 

 
102  See DACC/AReM PD Opening Comments (June 12, 2025)); Sonoma Clean Power PD Opening 
Comments (June 12, 2025); CalCCA PD Opening Comments (June 12, 2025).  
103  DACC/AReM PD Opening Comments, at 5. 
104  SCP PD Opening Comments, at 3. 
105  CalCCA PD Opening Comments, at 14. 
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Most importantly, however, is that by retroactively applying the redesigned RA MPB, which is a 

“general rate” under Edison as discussed above, the Commission has violated section 728 in 

contravention of its jurisdiction and California law. 

V. THE COMMISSION FAILED TO PROCEED IN THE MANNER 
REQUIRED BY LAW BY NOT HARMONIZING SECTION 728’s 
PROHIBITION ON RETROACTIVE RATEMAKING WITH THE 
INDIFFERENCE STATUTES  

The Decision attempts to justify its retroactive application of the new RA MPB on the 

basis of the Commission’s “specific mandate to ensure neutrality under Sections 365.2 and 

366.2”106 The Commission also states that: 

We find that it would be inconsistent with the statutory mandate to 
ensure indifference to make the above findings, yet prohibit the 
adopted remedy from being applied immediately. Accordingly, the 
Energy Division is directed to apply the new methodology in the 
calculation of the 2025 Final RA MPB and in succeeding forecast 
and final MPBs.”107 

While the Decision recognizes that “[u]nder CalCCA’s formulation, the Supreme Court’s finding 

that Section 728 includes a general prohibition on retroactive ratesetting is in conflict with the 

specific mandate to ensure neutrality” under the indifference statutes, the Commission justifies 

ignoring section 728 by applying the new RA MPB to the 2025 revenue requirement by stating 

that doing so would be “inconsistent” with its statutory mandate to ensure indifference.108 

However, the court of appeal has noted that avoiding a conflict between two statutes, rather than 

prioritizing one statute over another, is preferred: “[w]hen two statutes potentially conflict, our 

first task is not to declare a winner, but instead to find a way, if possible, to avoid the 

 
106  Decision, at 27. 
107  Id. at 27, COL 10, at 31 (“[t]he changes adopted should be applied to the calculation of the 2025 
Final and 2026 Forecast RA MPB”), and O¶ 2, at 31 (“[t]he methodology adopted in the decision shall be 
effective immediately”). 
108  Id. at 27. 
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conflict.”109 Given the Commission can harmonize section 728 and the indifference statutes by 

only applying the redesigned RA MPB prospectively, the Decision errs in failing to harmonize 

these statutory provisions.  

The Decision concludes, erroneously, that the requirements of section 728, as interpreted 

by the California Supreme Court, do not prohibit the application of the new calculation 

methodology for the RA MPB retroactively to the 2025 ERRA Forecast true-up. The Decision 

relies on its own, unreasoned reading of Edison. It determines that, contrary to CalCCA’s 

contention, the case’s prohibition on retroactive ratemaking does not apply in this instance 

because it does not set general rates:  

The Edison decision emphasized that the court’s 1965 decision 
interpreting Section 728 as a prohibition against retroactive 
ratemaking was not intended to apply to every situation where action 
by the Commission results in retroactive application. The principle 
only applies to setting general rates. This OIR proceeding, and this 
decision, do not set general rates.110 

A central objective of statutory construction is to interpret provisions to give effect to 

them all.111 Another longstanding principle requires that statutes must be interpreted “with 

reference to the entire scheme of law of which it is part so that the whole may be harmonized and 

retain effectiveness.”112  

As CalCCA has noted, there is an obvious reading that harmonizes the prohibition on 

retroactive ratemaking with the Commission’s desire to promote indifference. The prohibition on 

retroactive ratemaking would not be compromised by the application of the new RA MPB 

calculation methodology only going forward beginning in 2026. Sections 728, 365.2, 366.2, and 

 
109  Newark Unified School District v. Sup. Ct. (2015) 245 Cal.App.4th 887, 904. 
110  Decision, at 29. 
111  Walker v. Sup. Ct. (1988) 47 Cal.3d 112, 131. 
112  Clean Air Constituency v. State Air Resources Bd. (1974) 11 Cal.3d 801, 814. 



 

 33 

366.3 can easily be harmonized, and both given effect, if the Decision simply applies the new 

calculation methodology to the 2026 Forecast RA MPB, and future ERRA Forecast proceedings, 

but not the 2025 Final RA MPB. 

Finally, the impact of the Commission’s discarding of section 728 through its brief 

attention to the retroactive ratemaking issue to prioritize the indifference mandate should be 

noted. Taken to its logical conclusion, the Commission’s determination that it is not bound by 

section 728 when setting the PCIA means it can change PCIA revenue requirements as far back 

as it wants. This undermines any confidence parties can have in the stability of the Commission’s 

past and future decisions establishing the PCIA. In other words, there will be no limit to 

stakeholders’ ability to revive past arguments regarding prior PCIA determinations—all past 

vintages and all prior years may be open to challenge, and retroactivity is fair play so long as the 

Commission makes its changes outside of the GRC. Instead, the Commission should avoid this 

negative precedent by harmonizing the two statutory mandates through applying the redesigned 

RA MPB only prospectively to the 2026 ERRA Forecast. 

VI. THE COMMISSION FAILED TO SUPPORT ITS DECISION WITH 
FINDINGS AND FAILED TO MAKE FINDINGS SUPPORTED BY 
SUBSTANTIAL EVIDENCE IN LIGHT OF THE WHOLE RECORD  

The Commission failed to support the Decision with findings, as required by section 

1757(a)(3), and failed to support its findings with substantial evidence in light of the whole 

record, as required by section 1757(a)(4). First, the Commission states in Finding of Fact (FOF) 

1 that “[t]he Commission’s current RA MPB calculation is flawed and vulnerable to 

manipulation.”113 Then, in the body of the Decision the Commission states that “[w]e find that it 

would be inconsistent with the statutory mandate to ensure indifference to make the above 

 
113  Decision, FOF 1, at 28. 
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findings [related to the flawed RA MPB], yet prohibit the adopted remedy from being applied 

immediately.”114 The Commission, however, failed to support the Decision to apply the 

redesigned RA MPB retroactively by failing to make findings consistent with the Edison analysis 

– i.e., supporting why the Decision does not set general rates. The finding underlying the 

potential lack of indifference and the “fix” of the redesigned RA MPB, that “[t]he changes 

adopted herein work to improve the dataset and the RA MPB calculations,” also fail to support 

the Decision to apply the redesigned RA MPB retroactively.  

In addition, findings related to the alleged flaws of the current RA MPB are not based on 

substantial evidence. Instead, the findings are based on a slim record that CalCCA questioned 

throughout Track One. In fact, the Commission relied entirely on the Staff Report for its factual 

findings.115 Several Parties, including CalCCA, requested data from Energy Division supporting 

its conclusions in the Staff Report throughout this process.116 Despite numerous requests, no data 

has been received demonstrating how the factors identified in the Decision lead to a lack of 

indifference. Parties could not verify the Energy Division’s conclusions independently. Parties 

were also unable to model future impacts of the Decision’s changes based on the actual data 

reviewed by Energy Division. A comprehensive review of the impact of the Decision is still not 

possible. 

This bootstrapped conclusion from a circular argument does not meet the requirement 

that the Commission’s Decision—to apply the RA MPB to the true-up of the 2025 ERRA 

proceedings—must be supported by sufficient evidence when considered in light of the whole 

 
114  Id. at 27. 
115  Id. at 11. 
116  See CalCCA PD Opening Comments, at 5-6; CalCCA OIR Reply Comments, at 14-15; Ava 
Community Energy PD Opening Comments (June 12, 2025), at 5. 
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record. Both the findings, and the record, are insufficient to justify a retroactive application of 

the RA MPB. 

VII. THE COMMISSION SHOULD SET ORAL ARGUMENT TO CONSIDER 
THIS APPLICATION FOR REHEARING 

CalCCA seeks oral argument on this AFR under Rule 16.3 to “materially assist the 

Commission in resolving the application,” and “demonstrate that the application raises issues of 

major significance for the Commission.”117 Such issues of major significance exist when the 

Commission’s decision: (1) “adopts new Commission precedent or departs from existing 

precedent without adequate explanation”; (2) “changes or refines existing Commission 

precedent,” (3) “presents legal issues of exceptional controversy, complexity, or public 

importance,” or (4) “raises questions of fist impression that are likely to have significant 

precedential impact.”118  

Oral argument will materially assist the Commission in resolving this AFR. The 

underlying PCIA regulatory ecosystem is complex (involving RA MPBs, Indifference Amounts, 

the portfolio allocation balancing account, ERRA proceedings using different underlying data, 

and more). Tracing the Decision’s impacts through this interlocking web is difficult. There are 

many intricacies to identifying the size, importance, and legal relevance of the numerous 

unintended consequences in which the Commission’s various actions could result. These kinds 

of challenges—exploring grey areas, hypotheticals, the existence of alternatives, unintended 

consequences, and how to balance competing interests—are better handled in the dynamic give 

and take of an oral argument than by simply relying on paper submissions.  

 
117  Commission Rule 16.3. 
118  Id., 16.3(a)(1)-(3). 
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This AFR also warrants oral argument because it concerns issues of major significance. 

First, the Decision departs from existing precedents on retroactivity119 without sufficiently 

explaining or distinguishing them. Second, even if the Commission believes it adequately 

explained its reasoning, the Commission radically departs from established standards regarding 

retroactive ratemaking. Third, this Application raises issues of major significance. The parties 

presented the Commission with vigorous disagreements on the retroactivity issue, and there was 

significant public interest in the Decision and its impacts. In addition, the legal issues raised by 

the Decision are exceptionally complex – requiring an analysis of the operation of the PCIA, 

how the MPB for RA is calculated, and all the various Commission decisions and policies that 

feed into the PCIA, and how retroactivity interacts with it. And fourth, the Decision raises 

questions of first impression regarding how retroactivity should be harmonized with the 

indifference requirement and whether the Commission believes there are any limits on 

retroactive ratemaking for PCIA-related rates. 

For these reasons, oral argument is appropriate under Commission Rule 16.3, and the 

Commission should grant CalCCA’s request to hold oral argument on this AFR.  

VIII. CONCLUSION 

For the foregoing reasons, CalCCA respectfully requests that the Commission grant this 

AFR and permit oral argument on the issues raised therein. It should issue an order correcting the 

specific unlawful and erroneous statements this AFR identifies in the Decision and not apply the 

new methodology to the 2025 PCIA revenue requirement. 

 
119  See CalCCA Opening Brief, at 7, and n. 32. 
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