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SUMMARY OF RECOMMENDATIONS

The California Community Choice Association (CalCCA) recommends that the California Public
Utilities Commission (Commission):

e Adopt the proposed Decision Adopting Changes to The Calculation of The Resource Adequacy
Market Price Benchmark’s' (Proposed Decision or PD) affirmation of D.18-10-019’s mark-to-
market methodology;

e To the extent it decides to must move forward to address its identified “flaws” in the Resource
Adequacy (RA) Market Price Benchmark (MPB):

o Ensure ratepayers and stakeholders can calculate the PD’s true impacts by providing the
RA MPBs, and the data underlying those MPBs, using the PD’s proposed methodology;

o Adopt the PD’s combination of the RA MPBs into one MPB to address the volume
problems identified in the Staff Proposal;

o If the Commission decides it must modify the timeframe of transactions, modify the four-
year timeframe in the PD and instead implement the Direct Access Customer Coalition
(DACC)/Alliance for Retail Energy Markets (AReM) proposal of a 21-month data
window for the forecast and a 33-month data window for the final RA MPB;

e Remove the PD’s requirement to use the new RA MPB to calculate the Final 2025 RA
benchmark which would constitute unlawful retroactive ratemaking; and

e (Clarify in the Conclusions of Law (COLs) that the PD’s new methodology, if adopted, will apply
in future years until a new methodology is adopted.

! Rulemaking (R.) 25-02-005, Decision Adopting Changes to the Calculation of the Resource Adequacy
Market Price Benchmark (May 23, 2025).
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Update and Reform

Energy Resource Recovery Account and Power R.25-02-005
Charge Indifference Adjustment Policies and

Processes.

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S
COMMENTS ON THE PROPOSED DECISION

CalCCA? submits these comments pursuant to Rule 14.3 of the Commission Rules of Practice
and Procedure? on the Proposed Decision, mailed May 23, 2025.
L. INTRODUCTION

The PD cuts through the noise of calls for immediate reform of the RA MPB to protect bundled
customers from high 2025 RA market prices, affirming the mark-to-market paradigm adopted in D.18-
10-019. A mark-to-market methodology requires establishing the value of the investor-owned utility
(IOU) Power Charge Indifference Adjustment (PCIA) portfolio conveyed to unbundled customers,
pursuant to Public Utilities Code section 366.2(g), based on what that portfolio can be bought and sold
for in the present market. With the mark-to-market paradigm set, two questions remain: (1) does any
change need to be made to the RA MPB?; and (2) if it does, then what change can be made that still
preserves the current paradigm? The PD attempts to “strike a balance between the need to adjust the
flaws in our present approach and preserv[e] the mark-to-market paradigm,” by: (1) collapsing the
Local, System, and Flex RA MPBs into one MPB; (2) expanding the timeframe of transactions used to
calculate the RA MPB to match the Local RA MPB of three years for the forecast, and four years for the

2 California Community Choice Association represents the interests of 24 community choice electricity

providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast Community
Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF, Desert Community
Energy, Energy For Palmdale’s Independent Choice, Lancaster Energy, Marin Clean Energy, Orange County
Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal Energy, Pioneer Community
Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood Coast Energy Authority, San Diego
Community Power, San Jacinto Power, San José Clean Energy, Santa Barbara Clean Energy, Silicon Valley
Clean Energy, Sonoma Clean Power, and Valley Clean Energy.

3 State of California Public Utilities Commission, Rules of Practice and Procedure, California Code of
Regulations Title 20, Division 1, Chapter 1 (May 2021).



final;* and (3) removing non-market based transactions from the calculation, including affiliate, swap,
and duplicative sleeve transactions.

The PD leapfrogs the question of whether any change to the RA MPB needs to be made. The PD
focuses on the decline in the number of transactions used to form the RA MPB, determining that a
broader range of transactions is necessary. The problem with this thinking, however, is that the PD
neither determines what transaction volume is needed to ensure a robust benchmark nor whether the
reduced transaction volume has produced an inaccurate value. Indeed, the precipitous drop in RA market
prices since their highs in late Summer 2025 has made clear that those prices—and the resulting
escalated Forecast 2025 RA MPBs—are short-term price spikes likely resulting from scarcity tied to the
Commission’s implementation of a new Slice-of-Day (SOD) framework for RA. These short-term
spikes do not warrant skirting the policymaking and evidentiary standards to which the Commission
holds itself to aggressively expand the RA MPB transaction dataset as proposed in the Energy Division
(ED) Staff Report. The expedited schedule in this highly contested and high-stakes proceeding — one
which has the potential to shift hundreds of millions in costs to CCA customers -- has led to “black box”
policymaking using data parties have been unable to review and failing to make public the extent of rate
impacts on those customers. In short, substantial evidence does not publicly exist to prove that the
current RA MPB methodology is not working as it should, reflecting the ups and downs of the RA
market. The current methodology, designed to reflect current market prices, should not be abruptly
modified to temper a short-term price spike to benefit bundled customers. This results-based
policymaking is troubling and begs the question of whether affordability for al/l California ratepayers, or
only for bundled ratepayers, is the priority of the Commission.

If the Commission decides it must move forward with modifying the RA MPB, it has more work
to do. It must first provide adequate data to support its findings in the PD and to allow stakeholders to
quantify the PD’s impacts. The Commission must also prove that the “balance” struck by the PD to
“adjust the flaws” identified in the Staff Report truly maintains the integrity of the mark-to-market
approach. The first change, to combine the Local, System, and Flex MPBs into one, likely is enough to
provide a representative sample of the current market and address the volume problems identified in the

Staff Proposal. However, the PD goes further, expanding the transaction timeframe to calculate the RA

4 The Proposed Decision inaccurately states the current Local RA MPB timeframe, which is actually 33
months for the forecast, and 45 months for the final MPBs. See D.19-10-001, Attachment A.



MPB to a four-year timeframe consistent with the Local RA timeframe.> While this timeframe is slightly
shorter than the five years proposed by ED and the IOUs, it fails to strike an adequate “balance” given
that the core principle of the mark-to-market paradigm is the valuation of something based on what its
value is in the open market foday. In other words, the farther the Commission moves away from what
capacity can be bought or sold for today, the less accurate its valuation, and the less likely the final
decision will convey to departed customers the present value of the IOUs’ generation portfolios.
Another of the PD’s justifications for choosing the four-year Local RA timeframe is that it
“provide[s] a more accurate reflection of RA market costs” and “eliminates the arbitrary slicing of the

market”®

by preventing removal of any Local RA transactions from the calculation.” However, if the
data set used to calculate the RA MPB is intended to be based on the mark-to-market methodology, even
the PD recognizes that it must “reflect the market value driving the transaction.”® Local RA, of the three
categories of RA, is by far the least market-relevant attribute given that in PG&E and SCE service
territories Local RA is purchased by a CPE on behalf of all LSEs. Therefore, the Local RA timeframe
should not determine the timeframe to find the “balance” the PD seeks.

The PD’s affirmation of the D.18-10-019 RA MPB methodology should be adopted. If the
Commission moves forward with changes to the RA MPB, however, the four-year timeframe fails to
represent the mark-to-market methodology. Instead, if the Commission is determined to expand the
timeframe, CalCCA continues to support the proposal advanced by DACC/AReM - eligible transactions
executed in year (n-2) and Q1-3 of year (n-1) for delivery in year n for the forecast (i.e., 21 months),
with additional true-up data added for year n (33 months for the true-up).® DACC/AReM’s proposal
more accurately reflects the mark-to-market methodology, and strikes the “balance” the Commission
seeks.

The PD should also be modified to avoid unlawful retroactive ratemaking by striking the
requirement to apply the new methodology to the 2025 true-up. The PD justifies retroactive application

by concluding that changes to the PCIA methodology are not “general ratemaking,” a conclusion that

5 Under the PD’s proposal, the forecast RA MPB is based on three years of transaction data, and the final

MPB is based on four years of transaction data. PD, COL 2, at 30.

6 Id. at 18.
7 1bid.
8 Id. at 22.

? See Opening Brief of the Direct Access Customer Coalition and Alliance for Retail Energy Markets,

R.25-02-005 (Apr. 21, 2025) (DACC/AReM Opening Brief), at 12; California Community Choice Association’s
Reply Brief, R.25-02-005 (Apr. 30, 2025), at 14.



misreads and misapplies the law. If changes to the PCIA are not “general ratemaking,” there is no
boundary on the retroactive effect of any future changes to the PCIA methodology, a result that
undermines ratepayer confidence in the finality of the Commission’s rates. If the Commission again uses
mercurial notions of indifference to justify changes to the PCIA, what trust can ratepayers have that they
will not be back-charged for years or decades of purportedly unjust and unreasonable rates?
Compounding this legal error, the PD appears to conclude it can read two conflicting statutes by
applying one (preventing costs shifts) while simultaneously ignoring the other (prohibiting retroactive
ratemaking); but the law says otherwise.

Finally, the Commission should include in the COLs language in its final decision stating that its
new MPB should be applied in future years, i.e., until a new methodology is approved. Without that
clarification, the COL could be read to only apply the new methodology once in the upcoming
calculations. A one-time application, recognizing that the shift in this methodology will increase RA
MPBs in our current declining price environment, would result in blatant “cherry-picking” of
methodologies in favor of bundled customers.

In light of the above, CalCCA recommends that the Commission:

e Adopt the PD’s affirmation of D.18-10-019°s mark-to-market methodology;

e To the extent the Commission decides it must move forward to address its identified “flaws” in
the RA MPB, it should:

o Ensure ratepayers and stakeholders can calculate the PD’s true impacts by providing the RA
MPBs, and the data underlying those MPBs, using the PD’s proposed methodology;

o Adopt the PD’s combination of the RA MPBs into one MPB to address the volume problems
identified in the Staff Proposal;

o If the Commission decides it must modify the timeframe of transactions, modify the four-
year timeframe in the PD and instead implement the DACC/AReM proposal of a 21-month
data window for the forecast and a 33month data window for the final RA MPB;

e Remove the PD’s requirement to use the new RA MPB to calculate the Final 2025 RA
benchmark, which would constitute unlawful retroactive ratemaking; and

e C(Clarify in the COLs that the PD’s new methodology, if adopted, will apply in future years until a
new methodology is adopted.



II. THE PD MAKES SIGNIFICANT CHANGES TO THE RA MPB WHILE KEEPING
PARTIES IN THE DARK AS TO THE IMPACTS OF THOSE CHANGES

In dramatic contrast to the Commission’s prior rulemaking regarding the methodology,
calculation, and application of the PCIA (R.17-06-026),'° a consistent issue in this proceeding has been
the Commission and ED’s insistence on expedience to the detriment of transparency. Citing concerns
that testimony, if submitted, would constitute “an undue consumption of time,” the PD bases its
conclusion on a thin record, relying principally on the ED’s Staff Report finding that a cost shift among
bundled and unbundled customers is “likely.”!!

However, the Commission has neither provided transparent data nor modeling demonstrating the
rate impacts on bundled and unbundled customers. Parties have lacked the data needed to evaluate the
Staff Proposals since the OIR was issued, including relative rate impacts to bundled and unbundled
customers of any of the proposals in the Staff Report. Compounding this difficulty, an analysis of
different combinations of Staff Proposals—including the combination the PD adopts—has never been
provided, preventing parties from viewing a full picture of potential outcomes. Despite repeated calls for
this data,'? the Commission still has not responded. In addition, CalCCA requested updated data from
ED to allow calculation of the rate impacts from the PD’s proposed methodology, both at an in-person
meeting and by email, neither of which has been answered.

This starkly contrasts R.17-06-026, which was initiated under urgency similar to that described
by the Commission here. D.18-10-019 followed a substantial record including several rounds of
comments, workshops, opening and rebuttal testimony, five days of evidentiary hearings, submission of

opening and reply briefs, as well as supplemental briefs, and oral argument. '3

The record relied on by
the PD here falls far short of that standard.'* It comprises only the Staff Report, two rounds of comments
and briefs (and testimony, not allowed into the record, from a fraction of parties). No data in the record

or available to the parties would allow any “interested party” to gauge the extent of the “likely” cost

10 R.17-06-026, Order Instituting Rulemaking to Review, Revise, and Consider Alternatives to the Power

Charge Indifference Adjustment (June 29, 2017).

1 Proposed Decision, at 10.

12 See California Community Choice Association’s Opening Comments on the Order Instituting Rulemaking
and Energy Division Staff Report, R.25-02-005 (March 18, 2025) (CalCCA Opening Comments), at 25;
California Community Choice Association’s Reply Comments on the Order Instituting Rulemaking to Update and
Reform Energy Resource and Recovery Account and Power Charge Indifference Adjustment Policies and
Processes, R.25-02-005 (April 2, 2025) (CalCCA Reply Comments), at 14-15.

13 D.18-10-019, at 10-12.

14 Proposed Decision, at 7-10.



shift identified in the Staff Report. CalCCA has continuously noted that the interested parties cannot
perform an accurate analysis due to the lack of available information. !> Other parties have also noted the
thinness of the record on which the PD intends to base its decision. !¢ It is unclear if the Commission
itself has an idea of the impacts of its proposals—and there certainly is no record of those impacts.
Parties have, instead, been required to estimate the effects of proposed changes from the ED
Staff proposals on each vintage by reproducing utility ratemaking from 2025 to determine how much the
PCIA would have changed /ast year. But even that is not possible with regard to the PD because it
adopts a proposal the Staff Report does not analyze and fails to provide the updated RA MPBs for 2025
that would have resulted under the PD’s preferred approach. Indeed, if the PD is adopted, LSEs will not
have accurate data on which to plan their operations, and inform their customers, until the October
ERRA updates. The change to the RA MPB calculation methodology contemplated in the PD could be a
significant reallocation of costs between bundled and unbundled customers in the range of hundreds of
millions of dollars or more. The current record cannot support such a major reallocation of costs.

III. THE PD SHOULD BE REVISED TO ADOPT AN RA MPB METHODOLOGY THAT
ACCURATELY REFLECTS THE AFFIRMED MARK-TO-MARKET
METHODOLOGY

Under section 366.2 of the Public Utilities Code, unbundled CCA customers are only responsible
for “estimated net unavoidable electricity costs” that have been “reduced by the value of the benefits” in
the IOUs’ portfolios that accrue to bundled customers.!” D.18-10-019 answered the question of how to
determine the value of the capacity benefits that accrue to bundled customers. The cornerstone of that
approach is to value an attribute as close as possible to the price at which it can be bought and sold

18 e., “using reported purchase and sales prices of IOU, CCA, and ESP transactions made during

today,
(year n-1) for deliveries in (year n).”!> CalCCA continues to urge the Commission to leave the RA MPB
untouched, as the market rides through a short-term price spike. However, to the extent the Commission

moves forward with changing the RA MPB, the PD rightly concludes that “the expedited nature of this

15 See CalCCA Opening Comments, at 25, CalCCA Reply Comments, at 14-15.

16 See Public Advocates Office Reply Comments on Track One Issues, R.25-02-005 (Apr. 2, 2025), at 6;
see also Reply Comments of the Coalition of California Utility Employees on Order Instituting Rulemaking and
Energy Division Staff Report, R.25-02-005 (Apr. 2, 2025), at 8; Reply Comments of Shell Energy North
America U.S., L.P. on the Order Instituting Rulemaking and Energy Division Staff Report of the 2024-2025
Resource Adequacy Price Benchmark, R.25-02-005 (Apr. 2, 2025), at 6.

17 Cal Pub. Util. Code § 366.2(f)(2), (g).

18 D.18-10-019, at 73.

19 1bid.




proceeding necessitates caution to ensure that the changes adopted work within the D.18-10-019 mark-
to-market paradigm.”?°

The staler the data the RA MPB methodology uses, the further from the mark-to-market
approach RA MPB is—and the further from indifference PCIA rates will be in 2026 and into the future.
The PD’s move to a three-year data set for the forecasted RA MPB and a four-year data set for the final
RA benchmark commits error by getting the mark-to-market methodology wrong and failing to convey
the value of benefits of the IOUs’ capacity portfolios to departed customers by including stale data.
While the PD touts the benefits of using the current local RA transaction timeframe so that no local RA
is omitted from the dataset, aligning the data set for the new RA MPB with the Local RA timeframe is
unnecessary, and arbitrary, given Local RA no longer drives the capacity market in California.
Moreover, the Commission can achieve its goal of using a sufficiently robust data set to calculate the
RA MPB without resorting to the use of old data that distort the market value. This end can be achieved
by collapsing the benchmarks, as the PD already proposes, but using the existing data windows for the
System and Flex RA MPBs. At worst, the PD should be modified to adopt DACC/AReM’s proposal to

use a narrower set of data that avoids the stalest of market transactions.

A. Staler Data Moves the Commission Further from D.18-10-019°s Mark-to-Market
Methodology

The PD suggests its goal is to include the “consideration of more data without undermining our
mark-to-market principle.” 2! While the PD gets the mark-to-market concept right in some places, it gets
it wrong in others, creating an unnecessary internal tension that undermines its reasoning. As the PD
recognizes when discussing its removal of affiliate, swap and duplicative sleeve transactions, the
underlying data used to set the RA MPB should “be based upon competitive market pricing that reflects
supply and demand dynamics.”?? Specifically, the data set should “reflect the market price/market value

9923

of the transaction to the transacting parties,”~> and it should “reflect the market value driving the

transaction.”**
However, when expanding the data set to three and four-year windows, the PD suggests “the

average market price associated with all contracts for deliverability in a specific year,” i.e., the average

20 Proposed Decision, at 16, 18 (emphasis added).

21 Id. at 19.
2 Id. at 20, and Finding of Fact (FOF) 6, at 29.
3 1d. at 20.
2 Id. at 22.



price of contracts executed years ago, is somehow relevant to the price at which an attribute can be
bought and sold today.?* It similarly raises a nebulous and ill-defined concept of “full market value,”
echoing ED’s conclusion that prices representing only “a small fraction of the RA resources procured”
inaccurately reflect attribute value.?® These statements get market dynamics and the mark-to-market
methodology wrong.

Including data as far back as 2021 cannot act as a proxy for the current market value of capacity,
i.e., the value at which it can be bought or sold today. No reasonable mortgage lender would suggest
home sales from 2021 establish the market value of single-family homes in San Francisco today.
Instead, realtors and mortgage lenders use sale prices from comparable properties from the past few
months or a year to value those properties. Similarly, no reasonable stockbroker would value a stock
today based on the price it garnered in 2021. Doing so would result in substantially inaccurate valuations
of those assets, cheating either the buyer or the seller out of significant value. But that is what the PD
does for capacity: it uses stale data from 2021 to estimate the value of capacity in the market today,?’
undermining the accuracy of a benchmark designed to be a proxy for that market value.

Moreover, valuing all assets based on transactions that, in terms of volume, represent only a
fraction of the total volume of the assets is how markets work. Stocks are valued based on a small
percentage of sales for each stock each day. Only a fraction of the homes and condos that housed San
Franciscans during the past 12 months were bought and sold during that time. But no reasonable realtor
would set a sales price at “the average sales price” of all homes that housed San Franciscans during the
past 12 months. Doing so would bring into the calculation the sales prices of homes that have not been
sold for years, decades or even centuries. It is unreasonable for the PD to conclude a mark-to-market
approach would use anything other than the most recent transactions necessary to ensure sufficient
volumes exist to calculate a robust MPB. Doing so fails to convey the true value of the IOU’s capacity
resources to departed customers in violation of section 366.2.

B. The PD Unnecessarily Sacrifices Accuracy to Align with the Data Set Used to Calculate
the Current Local RA MPB

Another faulty justification for expanding the data set to three and four years is that the

Commission must do so in order to align the new data set with the current data set for transactions used

2 Id. at 13.

26 Id. at 13-15.

27 Id. at 19 (“Combining the MPB categories into a single RA MPB value based on the same temporal
bucket currently adopted for local RA would provide a more accurate reflection of RA market costs.”)



to set the Local RA MPB.?® However, the data set used to calculate the RA MPB should “reflect the

» 29

market value driving the transaction.” = If the value of an attribute like Local RA is not driving the

transaction, it does not reflect the “value of the transaction to the transacting parties;”>°

and, therefore, it
undermines the accuracy of the resulting RA MPB. The PD moves in the opposite direction of accuracy,
aligning the new data set with that used to calculate the least market-relevant attribute, i.e., Local RA,
instead of focusing on the most accurate valuation of the attributes actually driving RA transactions, i.e.,
System RA and Flex RA. That is, the PD would have “the tail wag the dog.”

The Commission need look no further than the observations in the PD itself to see this
problem.?! The PD explains that “RA might be purchased as local RA but then be used to meet system
RA requirements.”*? While “[t]he existing MPB design disaggregates the local and flexible RA
calculations from the system RA calculation,” it does so based on the assumption that Local RA
capacity “will command premiums compared to system RA.”*3 However, the PD concludes that recent
transactions show how System RA has been trading at a premium to Local RA, and this fact is
“substantial evidence that the current RA MPB methodology is flawed in the current observed market
dynamics.”** The PD rightly concludes “that system requirements are the most constrained, even though
local and flexible RA can meet these requirements.”* In other words, it is System RA (and Flex RA)
that are driving capacity transactions; not Local RA.

Those dynamics make sense. Local RA compliance obligations are met by SDG&E and the
CPEs —not PG&E and SCE. *° The cost of Local RA is irrelevant to the value of PG&E and SCE’s
capacity portfolios. When any money flows in PG&E and SCE’s territory for the purpose of fulfilling a
local compliance obligation, it flows from the CPE (not those utilities), and those costs are then

recovered via the Cost Allocation Mechanism (not the PCIA).

28 Ibid.

2 1d. at 22,

30 Id. at 20.

31 Id. at 13-16, and FOF 3, at 28.

32 1d. at 13.

33 Id. at 15, 18.

34 1bid.

35 1d. at 18.

36 See D.20-06-002, Decision on Central Procurement of the Resource Adequacy Program, R.17-09-020, at

Ordering Paragraph 4.a (June 11, 2020) (LSEs served by a CPE can use their portfolio resources to meet their
system and flexible RA needs unless the LSE bids those resources to the CPE into the CPE’s resource
solicitation).



The PD should not sacrifice accuracy to accommodate Local transactions. To the extent PG&E
and SCE’s PCIA portfolio includes resources that could provide Local RA, the portfolio includes them
because those IOUs use those resources for other purposes (i.e., for System or Flex RA compliance).?’
In its 2025 ERRA Forecast case, SCE conceded this point even for resources it shows to the CPE. SCE
admitted that, when it uses Local RA as System or Flex RA, it retains the System RA attribute and will
either use that attribute for its bundled customers’ benefit, or will try and sell that attribute, also for its
bundled customers’ benefit.*® It is therefore clear that SCE is retaining the capacity not for its Local RA
value but for its System or Flex value. Said another way, bundled customers benefit from the System
and Flex attributes of PG&E and SCE’s PCIA-eligible capacity resources, not their Local attributes.

The fact SCE only deploys Local RA in its service territory for other purposes also can be seen
in the SCE Financial Security Requirement (FSR) Advice Letter (AL) the Commission recently
approved. The utilities” FSR fees are intended to protect the providers of last resort against incremental
costs associated with customers returning to utility service.*® In now approved AL 5339-E, SCE
explains that its FSR methodology excludes costs related to Local RA because the CPE, not SCE,
“recovers Local RA costs from all customers in SCE’s service area.”*’ Thus, SCE “would not incur
incremental Local RA costs in a mass involuntary return as long as a CPE serves Local RA needs in
SCE’s service area.”*! If SCE will not incur incremental Local RA costs if customers return to its
service territory, the Commission cannot credibly claim that a utility is deploying its current RA
portfolio as Local RA to serve its current bundled customers’ needs. The utility is using that capacity to
meet either System or Flex RA needs.

Under section 366.2(g), now-departed customers should receive credit for the value of IOU
resources based on the attributes that drive the most recent transactions. The value of accurately
reflecting those transactions far outweighs the value of including Local RA transactions that are
irrelevant in two-thirds of the State. That is, while the PD states it sees “no justification for reducing the

amount of data considered,” fixing the inaccuracy in the Commission approach is more than a sufficient

37 1bid. (LSEs served by a CPE can use their portfolio resources to meet their system and flexible RA needs

unless the LSE bids those resources to the CPE into the CPE’s resource solicitation).
38 See A.24-05-007, Exh. CalCCA-02, SCE Response to CalCCA DR 9.18 (Oct. 25, 2024).

39 SCE AL 5339-E, Southern California Edison Company’s Implementation of Decision 24-04-009,
Provider of Last Resort OIR, Phase 1, at 7 (July 17, 2024).

40 Ibid.

4 Ibid.
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justification.*? The PD should therefore be revised to narrow the data window to only the most recent
transactions.

C. If the Commission Must Modify the RA MPB, it Should Collapse the MPBs and Adopt
DACC/AReM’s Proposal to Ensure the MPB Reflects the Mark-to-Market
Methodology

To the extent the Commission moves forward with modifying the RA MPB, it should, along with
collapsing the MPBs into one, adopt DACC/AReM’s proposal to ensure the MPB reflects the mark-to-
market methodology. DACC/AReM’s revised proposal includes in the data set: “eligible transactions
executed in year (n-2) and Q1-3 of year (n-1) for delivery in year n, with additional true-up data added
for year n.”** These narrower 21 and 33-month data windows can achieve the Commission’s goal for
additional transaction data without sacrificing accuracy.

IV.  THE PD COMMITS SIGNIFICANT LEGAL ERROR IN MANDATING THE USE OF
THE REVISED MPB TO SET THE FINAL RA 2025 MPB

The PD commits two clear legal errors when it applies the revised MPB to the final RA for
2025.%* Both arise from the PD’s refusal to engage with the existence of contrary authority. First, the PD
leaps to the erroneous, conclusory claim that its revisions to the PCIA ratesetting are not “general
ratemaking” and can therefore be applied retroactively* despite Edison.*® Second, the PD refuses to
read two conflicting statutes in harmony, instead opting to ignore the restraints of section 728 that prove
inconvenient to its conclusions.*’

A. This Ratemaking Proceeding Sets General Rates

Edison is a complicated decision, but that does not excuse the Commission from proceeding
through the Edison analysis—especially if it wants to receive any deference by a potential reviewing
court.*® Its failure to do so invites an Application for Rehearing for no other reason than to simply force

the Commission to better explain its legal reasoning.

42 Proposed Decision, at 19.

4 DACC/AReM Opening Brief, at 12.

M Proposed Decision, COL 10, at 31 (“The changes adopted should be applied to the calculation of the
2025 Final and 2026 Forecast RA MPB”).

45 Id., COL 9, at 31 (“Application of these changes to the 2025 Final RA MPB does not violate the
prohibition against retroactive ratemaking.”); see also id., at 27.

46 Southern Cal. Edison Co. v. Pub. Util. Comm’n, (1978) 20 Cal.3d 813, 821 (Edison).

4 Proposed Decision, at 27.

48 See Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7-8 (“Where the meaning
and legal effect of a statute is the issue, an agency's interpretation is one among several tools available to the
court. Depending on the context, it may be helpful, enlightening, even convincing. It may sometimes be of little
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Under Edison, the Commission does not have the authority to conduct retroactive general
ratemaking.* The PD clearly imposes new rates on past behavior, but it concludes that this is not
retroactive ratemaking in violation of Edison. It reaches that conclusion through a single, baseless,
conclusory leap: “This OIR proceeding, and this decision, do not set general rates.”> If the Commission
were to adopt the PD’s conclusion as is, without even a fig leaf of analysis, it would constitute clear
legal error.

As a preliminary matter, the PD is wrong about what Edison stands for. Edison did not simply
allow the Commission to issue any order “return[ing] surcharge fees to customers after [the
Commission] found flaws in the methodology previously approved for collecting fees.”>! Edison only
created an approved pathway for Commission decisions that overcome two hurdles. First, the rates at
issue must not be set in general ratesetting.>? Second, while the Commission may look backwards to
calculate the difference between two values, it can only extract that amount through adjustments to a
forward-looking rate.>?

Regarding the first hurdle: drawing the distinction between general and non-general ratesetting
was an easier question when Edison was decided 47 years ago. At that time, the Commission largely
conducted ratesetting in general rate cases,>* so it could easily look to the provenance of the rate and
whether it was a general rate case or not. But much has changed in the Commission’s ratesetting
framework. Now, because the Commission has spread general ratesetting across tens of open ratemaking
proceedings, identifying which side of Edison’s line a ratesetting action falls on requires resorting to the
substantive analysis in Edison. Therefore, the question of whether general rates are being set hinges on
the scope of the inquiry the Commission must use to set rates. If the ratesetting will be the result of a

“plenary discussion” of broad policy considerations, and have a substantial impact on customers and

worth”); see also Pac. Gas & Elec. Co. v. Pub. Util. Comm’n. (2015) 237 Cal. App. 4th 812, 852 (granting a
Commission decision a “minimal” “quantum of deference”).

4 Southern Cal. Edison Co. v. Pub. Util. Comm’n, 20 Cal.3d 813, 821, 828-829 (1978).

>0 Proposed Decision, at 27.

31 Id. at 26.

32 Edison, at 816.

53 Id., at 824.

>4 The Commission confirmed as much in Decision 86974 (SCE’s 1976 general rate case), when it
discussed how very few matters were pending when it had issued Decision 85294 (a partial general rate increase
granted on December 30, 1975). At the end of 1975, the Commission had before it only “three matters affecting
the overall rate design issue” for SCE, (see 1976 Cal. P.U.C LEXIS 59, *125-126), one of which was the fuel cost
adjustment tariff decision that eventually got appealed up in Edison.
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LSEs, then “general ratemaking” takes place.> If the ratesetting is simply an exercise in basic arithmetic
to reflect verifiable costs, such that holding a hearing would be inefficient and unnecessary, then
“general ratemaking” has not taken place.>®

This PD—considering substantial questions of policy that will have far reaching impacts and not
ministerially applying arithmetic to verifiable data—clearly sets general rates. But it avoids
acknowledging that fact by refusing to walk through a single step of Edison’s substantive analysis on the
difference between general and non-general ratesetting.

The PD fares no better at the second hurdle. If the PD had tried to clear Edison’s second hurdle,
it would not have changed the existing rate at which RA is valued for 2025 via the true-up. Instead, it
would have taken parallel steps to the three the Commission took in 1976:7 Step A) True up 2025 PCIA
rates using the existing RA value calculation, so as to not conduct retroactive ratemaking; Step B)
Tabulate what the actual value of RA was in 2025 using load-serving entities’ accounting entries; and
Step C) Create a one-time rate mechanism to recoup—over the ensuing 24 to 36 months—the difference
between A and B.

But even if the Commission were to try this, there is no way to conduct the analysis in Step B
without crashing back into the first hurdle. There is no ministerial task the Commission can take to tally
up outlays by gathering receipts and using simple arithmetic to arrive at the value of Retained RA.>®
Coming up with a number for Step B requires the Commission to make contentious policy decisions
about implicit value with wide-ranging effects. This is not a value (like the cost of fuel already
purchased, at issue in Edison) that can be calculated from the “application of a mathematical formula to
a figure definitively established by reference to the utilities’ books.”>® Were the PD to have attempted
the second hurdle it would confront reality: the value it is setting is general ratemaking under Edison,
and it fails to clear the first hurdle.

Lastly, had the PD not ignored Ponderosa—a case more directly on point and on which multiple
parties relied—it might have appreciated what role Edison should play in its analysis. In Ponderosa, the

Court of Appeals found prohibited retroactive ratemaking had occurred when the Commission

3 Edison, at 821, 828-829.

56 1d., at 829 (citing City of Los Angeles v. Pub. Util. Comm’n (1975) 15 Cal.3d 680, at 695).

37 See P.U.C. Decision 85731, 1976 Cal. PUC LEXIS 1480, *18-*21.

See, e.g., D.19-10-001, at 6 (“Market Value is the estimated financial value, measured in dollars,
that is attributed to a utility portfolio of energy resources for the purpose of calculating the [PCIA] for a
given year.” (emphasis added)).

ok Edison, at 829.
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retroactively revised a ratesetting formula—a change in methodology—for gains on sale of stock from a
telephone company.®® Like in Ponderosa, the PD revises a ratemaking formula that had been set via a
rulemaking in a non-GRC ratesetting proceeding. And therefore, like in Ponderosa, the PD sets rates
that are the product of general ratemaking that cannot be applied retroactively.

B. The PD Undermines Customer Confidence in Commission Rates

The PD’s lack of legal analysis opens the door to an interpretation that all changes to the PCIA
ratesetting methodology are not general ratemaking, can therefore be applied retroactively, and that such
changes need only be based on weak data and analysis suggesting a cost shift is “likely” to occur. This
alarming precedent could be read to empower the Commission to revise PCIA rates expansively and
retroactively—not just for 2025—but for any past year in which the Commission’s ever-changing
standard for indifference has not been met. By undermining the California Supreme Court’s boundary
barring retroactivity, without providing any legal analysis to illuminate where that boundary exists, the
Commission effectively eliminates any bar to retroactivity for PCIA rates. Under the PD, the narrow
exception to retroactive ratemaking established in Edison swallows the rule, undermining ratepayer
confidence in rates already set and electricity bills already paid.

C. The Commission Cannot Simply Choose to Enforce One Statute and Ignore Another

The PD makes the unusual conclusion that it can choose to enforce one statute (section 366°s
requirements for indifference) and ignore another statute (section 728’s prohibition on retroactive
ratemaking).%! However, such an implicit repeal of section 728 is heavily disfavored; instead, the
Commission must seek ways to interpret potentially conflicting statutes in a manner that preserves both
statutes. %

Harmonizing these two statutes could involve the Commission adopting a bifurcated definition

of indifference. For non-general ratesetting, indifference may be achieved ex post, through the operation

60 Ponderosa Tel. Co. v. Pub. Util. Comm’n (2011) 197 Cal.App.4th 48, 63-64.

6l Proposed Decision, at 27.

62 See Even Zohar Construction & Remodeling, Inc. v. Bellaire Townhouses, LLC, 61 Cal. 4th 830, 838
(2015) (“[W]e will find an implied repeal only when there is no rational basis for harmonizing ... two potentially
conflicting statutes [citation], and the statutes are irreconcilable, clearly repugnant, and so inconsistent that the
two cannot have concurrent operation.” (citations omitted)). This is especially the case when the statute that the
Commission purports to ignore sounds in constitutional principles. See Pacific Tel. & Tel. Co. v. Pub. Utils.
Comm’n (1965) 62 Cal.2d 634, 650 (relying on section 728 to cabin Commission powers, thereby avoiding due
process or other constitutional questions). In that situation, constitutional avoidance canons also come into play
requiring harmonization because making every effort to read both statutes in harmony (as opposed to ignoring one
of them) helps the Commission ensure that its actions avoid constitutional concerns about regulatory takings. See
People v. Garcia (2017) 2Cal.5th 792, 804.
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of backwards-looking true-ups. But for general ratesetting, indifference can only be achieved ex ante
(using an expected value framework) when the Commission considers all parties’ evidence, arguments,
and concerns and—given the uncertainty about the future—strikes the policy balance by setting rate
frameworks (here, the framework established in D.18-10-019 and D.19.10-001). In other words, the
current methodology established in D.18-10-019 and D.19-10-001 defines indifference for 2025; the
Commission can only change that definition on a going-forward basis; it cannot do so retroactively.

V. THE PD SHOULD BE CLARIFIED TO ENSURE APPLICATION OF ANY NEW RA
MPB METHODOLOGY IN FUTURE FORECAST AND FINAL MPBS

Language in the PD indicates an intention for any new RA MP methodology to be applied,
effective immediately, to all future forecast and final MPB calculations.®* The PD, however, fails to
carry this intention forward into the conclusions of law. As discussed supra, the new methodology
cannot be applied to the 2025 Final RA MPB. However, the decision should make clear any new
calculation will be applied to all future forecast and final MPB calculations until a new methodology is
determined in Track Two or further Commission proceeding. COL 10 should therefore be revised as set
forth in Appendix A.

VI. CONCLUSION

CalCCA appreciates the opportunity to submit these comments and requests adoption of the

recommendations proposed herein. For all the foregoing reasons, the Commission should modify the PD

as provided in Appendix A, attached hereto.

Respectfully submitted, Respectfully submitted,
Evelyn Kahl Tim Lindl

General Counsel and Chief Policy Officer KEYES & FOX LLP
CALIFORNIA COMMUNITY CHOICE 580 California Street, 12th Floor
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1121 L Street, Suite 400 Telephone: (510) 314-8385
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June 12, 2025
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APPENDIX A
TO
CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S COMMENTS ON THE
PROPOSED DECISION ADOPTING CHANGES TO THE CALCULATION OF THE
RESOURCE ADEQUACY MARKET PRICE BENCHMARK

PROPOSED CHANGES TO FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDERING PARAGRAPHS

Proposed text deletions show as beld-and-strikethreugh-Proposed text additions show as bold
and underlined.

FINDINGS OF FACT

4.

. R A MPR fore ddino n H 0 n the 4 o n h o . n R A MPE
Adjusting the RA MPB methodology to a single RA MPB calculation, utilizing system, flexible,
and local RA procurement data from the twothree- and threefeur- year datasets, as proposed
by DACC/AReM., allows for the consideration of more transaction data.

5. Combining the three MPBs into a single MPB with twothree years of data for forecast
MPBs and an additional year of data for final MPBs appropriately balances data sufficiency with
the Commission’s currently established method of valuing RA portfolios based upon short-run
market prices.

CONCLUSIONS OF LAW

1. The Commission’s current RA MPB calculation methodology may leads to outcomes
that are inconsistent with the requirements of Sections 365.2 and 366.3 and should be revised as
described in this decision to reduce the risk of such outcomes.

2. The Commission should adopt a single RA MPB based upon twothree-years’ transaction
data for the forecast calculation and threefewr-years’ transaction data for the final calculation.

0. Application of these changes to the 2025 Final RA MPB deesnet violates the prohibition
against retroactive ratemaking.

10. The changes adopted should be applied to the calculation of the 2025-Final and-2026
Forecast RA MPB and in succeeding forecast and final MPBs until a new methodology is
adopted by the Commission. The current methodology should be applied to the calculation
of the 2025 Final RA MPB.

A-1



ORDERING PARAGRAPHS

1. The Commission’s Energy Division shall calculate a single Resource Adequacy (RA)
Market Price Benchmark (MPB) for use in determining the annual Power Charge Indifference
Adjustment (PCIA). The Energy Division shall utilize twothree-years’ transaction data when
adopting the annual forecast RA MPB and threefeur-years’ transaction data when adopting the
annual final RA MPB. The Energy Division shall exclude from the calculation affiliate and swap

transaction data. The Energy Division shall utilize a single transaction within a sleeve transaction
in the RA MPB calculation.

2. The methodology adopted in this decision shall be effective immediatelyupon
calculation of the 2026 Forecast RA MPB.
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