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SUMMARY OF RECOMMENDATIONS

In Track One, the Commission should:

v

v

Apply any modification to the RA MPB only prospectively to the 2026 RA Forecast
MPB to avoid prohibited retroactive rulemaking.

To the extent the Commission modifies the RA MPB in Track One, ensure such
modification is narrowly tailored to address only the problem identified through
substantial evidence — reduced volumes for the RA MPB calculation.

In choosing the narrowly tailored “fix,” first apply Staff Proposal Five to combine the
RA MPBs, and if the volumes are sufficiently increased, stop there and move to Track
Two for a broad review of the PCIA methodology.

If the Commission must also implement Staff Proposal One to increase volumes, limit
the timeframe expansion to the shortest period to increase the volumes.

Establish definitions of affiliate, swap, and sleeve transactions if the Commission
decides to exclude such transactions from the RA MPB.

Adopt monthly RA MPB values, as proposed in Staff Proposal Four.

il



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Update and

Reform Energy Resource Recovery Account R.25-02-005
and Power Charge Indifference Adjustment

Policies and Processes.

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S OPENING BRIEF

Pursuant to Rule 13.12 of the California Public Utilities Commission’s (Commission) Rules of
Practice and Procedure,' and the Assigned Commissioner’s Scoping Memo and Ruling’ (Scoping
Ruling), the California Community Choice Association® (CalCCA) submits this Opening Brief.

L. INTRODUCTION

The Joint Investor-Owned Utilities (Joint IOUs) employ a tactic in Opening and Reply
Comments on the Order Instituting Rulemaking (OIR) akin to the Gish Gallop:* presenting a flood of
arguments, sometimes rooted in mischaracterizations or quotes out of context, to distract from their
underlying goal — temporarily changing the resource adequacy (RA) market price benchmark (MPB)
to significantly benefit bundled customers. Instead of responding to the flood of arguments in this
Opening Brief, which CalCCA has already done in its Opening and Reply Comments on the OIR,
CalCCA will address the Track One core issue of evidence-based solutions to address the identified
problem of reduced transaction volumes in calculating the RA MPB. CalCCA also explains why those

solutions can only be applied prospectively, given the prohibition on retroactive ratemaking.

! State of California Public Utilities Commission, Rules of Practice and Procedure, California Code of

Regulations Title 20, Division 1, Chapter 1 (May 2021).

2 Assigned Commissioner’s Scoping Memo and Ruling, R.25-02-005 (Apr. 8, 2025).

3 California Community Choice Association represents the interests of 24 community choice electricity
providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast Community
Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF, Desert
Community Energy, Energy For Palmdale’s Independent Choice, Lancaster Energy, Marin Clean Energy,
Orange County Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal Energy, Pioneer
Community Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood Coast Energy
Authority, San Diego Community Power, San Jacinto Power, San José Clean Energy, Santa Barbara Clean
Energy, Silicon Valley Clean Energy, Sonoma Clean Power, and Valley Clean Energy.

4 The Cambridge Dictionary defines a “Gish Gallop” as “a style of arguing in which someone tries to win
a debate . . . by using so many different arguments so quickly that their opponent cannot answer them, although
these arguments may not be true, correct, or reasonable.”



The Scoping Ruling reasonably focuses Track One to questions seeking solutions to the
reduced volume of transactions received by Energy Division (ED) to calculate the 2025 Forecast
MPB. The Scoping Ruling also allows Opening Briefs on the legal issue of retroactive ratesetting,
procedural and evidentiary issues, and substantive arguments (in that order).’ CalCCA therefore
provides the following recommendations in this Opening Brief.

First, any modifications to the RA MPB should only be applied prospectively to the 2026 RA
MPB Forecast, as applying the modified RA MPB methodology to the 2025 true-up would be
prohibited retroactive ratemaking. A modified RA MPB calculation would be the product of “general
ratemaking” and, therefore, does not fit into the exception to unlawful retroactive ratemaking carved
out in Southern California Edison Company v. Public Utilities Commission (Edison). This is because
the RA MPB modification being proposed in Track One: (1) would be the product of considering
many variables to formulate broad policy; and (2) would have a significant impact on the customers
and/or load-serving entities (LSEs) affected. Instead, any new RA MPB methodology adopted in
Track One should be applied on a prospective basis only — i.e., to the 2026 Forecast MPB.

Second, Public Utilities Code section 1757 requires the Commission to support any findings,
which here should encompass both the problem the Commission seeks to fix and the solutions it
adopts, with “substantial evidence.” In its Opening and Reply Comments, CalCCA points to the need
for transparency and additional data to allow parties to determine the impacts on customers of the
potential changes proposed in ED’s Staff Report.” CalCCA also encourages the Commission to
proceed cautiously with any modification to the RA MPB given the limited information in the Staff
Report, which ED describes as only “largely correct.”® Given the limited data and overall record, the
Commission must focus only on the findings substantial evidence can support.

Third, if the Commission decides to require the exclusion of affiliate, and swap and sleeve,
transactions as proposed in Staff Proposals Two and Three, definitions of those transactions will need

to be established to allow the transparent identification of such transactions.

Scoping Ruling, at 3.
6 Southern California Edison Co. v. Pub. Util. Comm’n, 20 Cal.3d 813 (1978).
7 R.25-02-005, Appendix A to Chief Administrative Law Judge’s Ruling Adding Energy Division Report
to the Record and Setting the Schedule for Comments on the Report (Feb. 26, 2025) (Staff Report).
8 Staff Report, at 12.



Finally, while the Scoping Ruling (perhaps inadvertently) did not expressly include
consideration of Staff Proposal Four regarding using monthly values for the RA MPB, CalCCA
continues to support monthly values as set forth in CalCCA’s Opening and Reply Comments.’

Accordingly, in Track One, the Commission should:

v Apply any modification to the RA MPB only prospectively to the 2026 RA Forecast
MPB to avoid prohibited retroactive rulemaking.

v" To the extent the Commission modifies the RA MPB in Track One, ensure such
modification is narrowly tailored to address only the problem identified through
substantial evidence — reduced volumes for the RA MPB calculation.

v" In choosing the narrowly tailored “fix,” first apply Staff Proposal Five to combine the
RA MPBs, and if the volumes are sufficiently increased, stop there and move to Track
Two for a broad review of the PCIA methodology.

v’ If the Commission must also implement Staff Proposal One to increase volumes, limit
the timeframe expansion to the shortest period to increase the volumes.

v’ Establish definitions of affiliate, swap, and sleeve transactions if the Commission
decides to exclude such transactions from the RA MPB.

v' Adopt monthly RA MPB values, as proposed in Staff Proposal Four.

I1. THE COMMISSION SHOULD APPLY A MODIFIED RA MPB ONLY
PROSPECTIVELY

Permissible retroactive ratemaking is part of the Commission’s ratesetting processes. When it
trues up forecasted data with actual data to set rates via balancing accounts, for example, the
Commission engages in retroactive ratemaking. California courts have sanctioned such mechanisms as
a narrow exception to the broad prohibition against retroactive ratemaking. To qualify for that
exception, however, the Commission cannot engage in “general ratemaking”. Changing the formula
and methodology used to set the RA MBP clearly constitutes “general ratemaking” under California
law and therefore cannot be applied retroactively. Courts have defined general ratemaking as rates

that: (1) are the product of considering many variables to formulate broad policy; and (2) have a

significant impact on customers and/or LSEs. Such rates involve more than an exercise in basic

arithmetic to update an established formula with the most recent empirical data. They stem from
revenue requirements established in other policy-heavy cases, like general rate cases (GRCs). They
change an existing ratemaking formula, financially disrupting customers or LSEs in a manner that

would not have occurred in due course under prior ratemaking.

? CalCCA Opening Comments, at 33-34; CalCCA Reply, at 22-23.
3



In the OIR and Staff Report, the Commission has suggested the 2025 forecast RA MPB was
overstated when issued in October 2024 because of reduced trading volume and the inclusion of
potentially non-market relevant transactions.'® The Assigned Commissioner has set Track One to
determine whether the Commission should: (1) expand the data considered when determining the RA
MPB by extending or eliminating the existing time limits on transaction data considered; (2) combine
system, local, and flexible RA into a single RA value when calculating the RA MPB; and/or (3)
eliminate data that is duplicative or does not reflect market-based transactions.!! To answer these
questions, the Commission has weighed and will continue to weigh many variables: (1) the best data to
approximate the value of capacity attributes in the PCIA-eligible portfolios; (2) the allocation of costs
between bundled and unbundled customers that results from that valuation; (3) whether that division
achieves customer indifference; (4) whether the RA MPB and PCIA rates more generally are a
customer affordability issue; and (5) whether the Staff Proposals are simply results-oriented
modifications to subsidize bundled customer rates at the expense of departed customers. The PCIA
rates at issue derive from costs set in the IOUs’ GRCs (for utility-owned generation (UOG)) and the
Commission’s most important ratesetting proceedings (the Renewables Portfolio Standard (RPS),
Integrated Resource Planning (IRP), and Resource Adequacy (RA) rulemakings). The Commission’s
retroactive application of a new RA MPB will significantly impact customers and LSEs via swings in
billion-dollar revenue requirements. Such impacts would not have occurred as a matter of course under
the prior method because the actual value of capacity, to which the forecasted value is compared, itself
is being revised and cannot be proven empirically.

As set forth in detail below, the Commission should not apply the modified RA MPB
retroactively to the 2025 true up because it does not fit into the narrow exception to prohibited
retroactive ratemaking. It goes beyond updating an existing formula with the most recent empirical
data to revising that formula to achieve broad policy, with significant financial implications. The

resulting rates will be the products of general ratemaking and, therefore, cannot be retroactive.

10 OIR at 13-16; Staff Report at 7-12.
Scoping Ruling, at 3.



A. Legal Standard for General Ratemaking and the Narrow Exception to the
Prohibition Against Retroactive Ratemaking

California law empowers the Commission to modify rates on a prospective basis only;
retroactive ratemaking is “beyond the statutory power of the Commission.”!? While the doctrine does
not apply to every action of the Commission, the rule against retroactive ratemaking is a broad and
fundamental principle tied to the Commission’s core function: setting utility rates. !> When the
Commission is setting rates, as it is in this case,'* California law only allows backward-looking
revisions when the retroactive rates are not “the products of” general ratemaking.'> As discussed

below, making backward-looking revisions by using a new calculation methodology is general

ratemaking and therefore cannot be applied retroactively.

Case law and Commission precedent illuminate how to determine when a change to settled rates
is the product of “general ratemaking” and cannot be applied retroactively. In Edison, the California
Supreme Court carved out the narrow exception to the rule against retroactive ratemaking when rates
were set through an automatic fuel clause adjustment. As an oil embargo helped spark the energy crisis
in the early 1970s, the Commission granted SCE’s request to include an adjustment clause in its tariffs
that permitted billing adjustments to reflect increases in the cost of fuel. The Court explained:

The clause operated as follows: at regular intervals Edison prepared a forecast of
the quantity of fossil fuel it would need to purchase in the ensuing 12-month
period under average weather conditions. It then calculated the cost of such fuel
at current prices, and compared that figure with the cost of the same quantity of
fuel at the prices reflected in its existing base rates. If the difference worked out
to .001 cent per kilowatt-hour or more, Edison notified the commission of this
fact by filing an "advice letter" requesting authority to increase future billings to
compensate for its predicted higher fuel expenses. ¢

SCE was permitted to file the advice letter every three months.

SCE invoked the clause “at every opportunity between May 1972 and December 1974, and in
so doing raised its rates no less than 12 times.”!” Through the use of the clause, SCE collected in rates
an amount greater than its actual costs by $145.8 million. To put that figure in perspective, at one time,

earnings from the fuel clause itself represented more than 56 percent of SCE’s systemwide net income

12 See, e.g., Pub. Util. Code § 728 (authorizing Commission to determine rates “to be thereafter observed
and in force”); Edison, 20 Cal. 3d at 816 (citing Pac. Tel. & Tel. Co. v. Public Util. Com. (1965) 62 Cal.2d 634).
13 Edison, 20 Cal. 3d at 816.

14 Scoping Ruling, at 4 (categorizing this proceeding as ratesetting).

15 Ponderosa Tel. Co. v. Pub. Util. Com. (2011) 197 Cal.App.4th 48, 63 (citing Edison, 20 Cal.3d at 830).
16 Edison, 20 Cal.3d at 817-818 (internal citations omitted).

17 Id. at 821.



for the entire year. SCE’s fuel clause generated outrage and ““a sequence of public complaints,
investigations, and proposals for reform or abolition of the entire fuel clause procedure.”'® The
Commission issued an Order Instituting Investigation (OII) and, as a result of that investigation,
created the energy cost adjustment clause (ECAC), a balancing account that operates similar to other
balancing accounts common in Commission practice today. The ECAC compared actual energy costs
to forecasted energy costs, and adjusted rates with the aim of bringing the balance to zero.'’

While the ECAC addressed the shortcomings of the original fuel adjustment clause, the
massive overcollections accumulated by SCE and the other utilities under the old fuel clause still
existed. As part of its investigation, the Commission adopted a proposal from PG&E and required the
overcollections be paid back to customers over 36 months in rates. It was this refund that SCE
challenged in the appeal leading to Edison; SCE expressly disavowed any challenge to the
Commission’s creation of, and the retroactive operation of, the ECAC itself.?°

Edison set a general standard for when retroactive rate changes constitute prohibited
retroactive ratemaking based on how the rates were set and the nature of their impacts. Focusing on
how the original fuel clause adjustment worked, the Court observed “that before there can be
retroactive ratemaking there must at least be ratemaking.”*' The Court found that because the refunds
stemmed from a fuel clause adjustment, general ratemaking had not occurred, and the rule against
retroactivity did not protect SCE’s overcollections from being refunded.?? To reach that conclusion,
the Court looked to whether the Commission’s process and considerations in setting rates constituted
true ratemaking, and whether the Commission’s action had a significant financial impact on SCE. # It
determined an advice letter process that automatically adjusts rates based on the predicted costs of fuel
did not amount to true ratemaking.?* It also determined the refunds would have occurred in due course
under the old fuel clause; and the amount of the refunds could be verified by simply reviewing SCE’s
books, meaning the Commission’s order left SCE no worse and no better off than it would have been

had the Commission not ordered the refunds.?® “To put it another way, the [C]lommission’s decision to

18 Id., at 822.
19 See id. at 821-823.
1d. at 824 (stating “Edison expressly disavows any challenge to the [ECAC].”)

2 Id. at 817 (emphasis added).
2 Id. at 824-831.
2 1bid.

24 Id. at 826-831.
2 1d. at 824-826, 829.



further adjust those rates so as to compensate for substantial past overcollections may well be
retroactive in effect, but it is not retroactive ratemaking.”*®

Neither California courts nor the Commission have significantly expanded upon the narrow
exception to retroactive ratemaking established in Edison.?” However, in Ponderosa, the California
Court of Appeals found prohibited retroactive ratemaking had occurred when the Commission
retroactively revised a ratesetting formula — a change in methodology — for gains on sale of stock from
a telephone company.?® The rate formula had been set via a rulemaking requiring 66 percent of the
proceeds from the sale to be conveyed to ratepayers and 33 percent to shareholders.?’ In an eleven-
utility consolidated application seeking to disburse funds from a gain on sale in line with that formula,
the Commission revised the formula to convey 100 percent of the proceeds to ratepayers.*’ The court
determined the Commission’s revision of the formula — set in a rulemaking categorized as ratesetting —
“retroactively revises costs that formed the basis for prior general rates,” concluding that “[t]his is
precisely the type of action prohibited by the retroactive ratemaking doctrine.”3!

The Commission has continued to evaluate the same factors the Court looked to in Edison. A
line of Commission cases applies the Edison exception, finding that the retroactive nature of different

balancing accounts, memo accounts, fuel clauses, and other similar mechanisms do not, on their own,

constitute general ratemaking, especially when such mechanisms have little effect on rates.

26 Id. at 830 (emphasis in original).

7 But see Towards Utility Rate Normalization v. Pub. Util. Comm ’n (1988) 44 Cal.3d 870 (determining a
major-additions adjustment clause account is not retroactive ratemaking); Cal. Mfrs. Ass’n v. Pub. Util.

Comm’n (1979) 24 Cal. 3d 251 (determining a rate allocation methodology within an “offset proceeding” is not
retroactive ratemaking); see also D.92317, 1980 Cal. PUB LEXIS 844, *3 (Oct. 8, 1980) (characterizing Edison
as a limited exception to the rule against retroactive ratemaking, and reiterating that the rule is broad in its
application).

28 Ponderosa, 197 Cal.App.4" at 63-64.

2 1d. at 54 (citing to D.06-05-041 (as modified by D.06-12-043)).

30 Id. at 54, 64.

31 Id. at 64-65.

2 See D.92317 at *3-5; D.09-06-053, at 9 (June 18, 2009) (recognizing that the Commission OII at issue
was not a general ratemaking proceeding, and a memorandum account to track and potentially recover a specific,
very limited class of costs is not general ratemaking.); D.01-03-082, at 50 (Mar. 27, 2001) (rejecting arguments
that a true-up constituted retroactive ratemaking, recognizing that the true-up served to carry-out legislative
intent and did not change any rates); D.04-03-041, 2004 Cal. PUC LEXIS 80, at *14-15 (Mar. 17, 2004) (revised
balancing account procedures in question did not adjust general rates set by the Commission based on hindsight
review of a utility’s earnings, was not part of a general ratemaking proceeding, and had no effect on general
rates); 1982 Cal. PUC LEXIS 1270, at *12 (Apr. 28, 1982) (concluding that inclusion of past franchise fees in
the utility’s proposed rate adjustment did not constitute retroactive ratemaking because over time, inclusion of
the past fees would produce the same result as the normal course of business for the utility); D.12-03-026, 2012



Distilling this precedent down, Edison and its progeny establish that general ratemaking occurs
— and retroactivity is prohibited — when two factors exist:

1. The retroactive rate is the product of true ratemaking that has considered many variables to
formulate broad policy and is not simply an exercise in basic arithmetic to reflect verifiable
costs; and

2. The impact of the retroactive rate is significant to the customers and LSEs affected and
would not have occurred but for the new rates.

Applying each of these factors to the instant case makes clear that ordering the IOUs to apply a new
methodology to true-up 2025 rates is general ratemaking, and therefore retroactive application is
prohibited.

B. Revising the RA MPB Methodology and Applying it to Market Activities in 2025
Constitutes General Ratemaking

If the Commission modifies the RA MPB calculation in Track One, the resulting retroactive
PCIA rates would be the product of general ratemaking because they will be: (1) based on a new
methodology to calculate an administratively set benchmark adopted via a rulemaking proceeding that
will weigh substantial questions of policy; and (2) will have a significant impact on rates that would not
have otherwise occurred. Such general ratemaking cannot be applied retroactively, as set forth below.

1. Contemplated Revisions to the RA MPB Stem from Consideration of
Broad Policy Questions

The broad policy questions implicated in the OIR and Staff Report are a hallmark of general
ratemaking under Edison. Edison demonstrates the clear difference between: (1) a general ratemaking
proceeding in which many variables are taken into account and broad policies are formulated; and (2)
a “narrowly restricted and semi-automatic functioning of an adjustment clause” set via an advice
letter.*® The Court explains the latter involves isolating and updating one component of customers’
rates with more recent “empirical data.”3* The Court endorses the view that, in circumstances where
simple arithmetic is at play, it is more efficient to address that one component via a less onerous
process, like the advice letter process, than to consider that component in a ratesetting hearing in
which all other components are held constant. 3> Stated another way, general ratemaking takes place

when a rate mechanism is being revised or adopted and there is “a plenary discussion” of the

Cal. PUC LEXIS 135, at *29-30 (Mar. 8, 2012) (recognizing that evaluating applicability of the rule against
retroactive ratemaking requires determination of the origin of the rates underlying refunds being challenged).
33 Edison, 20 Cal.3d at 828.

34 1bid.

35 Id. at 821, 828-829.



advantages and disadvantages of the rate mechanism. If the variables in the ratemaking formula are
just being updated to reflect something like recent prices, a full ratesetting hearing is unnecessary and
would be tantamount to “a yearly charade attendant to its application.”® After all, the purpose of a
hearing in general ratemaking proceedings “is to air the policy considerations behind various rate
proposals and to establish controverted facts.”*” Such process “serves no purpose when the only
business at hand is the application of a mathematical formula to a figure definitively established by
reference to the utilities” books.”*

That “plenary discussion” is precisely the point of the current proceeding. In Track One, the
Commission is weighing five different Staff Proposals to change the current methodology of
calculating the RA MPB to address increasing transaction volumes aimed at how to best reflect the
value of capacity held in the IOUs’ generation portfolios.>* The OIR recognizes the many complex
variables the Commission must consider to set that policy, including “[s]hifts in today’s energy market
costs relative to the contract prices of older resources,” how those shifts “can drive changes in the
PCIA” and, as a result, “the relative cost share between bundled and departed customers.” *° The OIR
notes how “[t]he RA market has experienced extreme increases in the price for system RA,
specifically during peak summer months,” and how those increases have “led to rapid increases in the
RA market price benchmarks in the past few years, which has increased the market value of IOU
portfolios compared to the costs of those portfolios, resulting in PCIA shifting from serving as a
charge to a credit on the bill of some departed load customers.”*! The OIR discusses the impact of
these factors on overall customer indifference and outlines four policy objectives for this case:

1) Consider and identify reasonable improvements to existing ERRA and PCIA rules,
mechanisms, and processes to ensure best practices in utility forecasting and other
procurement plan activities;

2) Identify ways to mitigate and respond to rate volatility, whether resulting from market
conditions or ratemaking constructs;

3) Best ensure indifference among bundled and departed customers; and

36 1d. at 829 (citing City of Los Angeles v. Public Util. Comm 'n (1975) 15 Cal.3d 680, at 695).
37 Ibid.

38 Ibid.

¥ Staff Report, at 13-17.
40 OIR, at 14.

4 Ibid.



4) Provide policy guidance to ensure that individual utility forecast ratemaking proceedings
function as efficiently and consistently as possible.*?

After considering the OIR and issues raised in parties’ comments, the Scoping Ruling set Staff’s
proposed changes to the RA MPB as the focus of Track One to meet these goals.*?

Clearly these issues are distinguishable from automatic fuel clause adjustments. As in
Ponderosa, the Commission here is weighing whether and how to revise an existing ratemaking
formula, specifically the formula set forth in D.19-10-001 requiring ED to true up the RA MPB based
on the “volume-weighted average of all IOU, CCA and ESP RA-only market transactions” in the past
12 months.* Party Opening and Reply Comments on the OIR have already aired the numerous policy
considerations implicated in the Staff Proposals, including: (1) which proposals will best approximate
the market value of capacity attributes in the PCIA-eligible portfolios; (2) the division of cost
responsibility between bundled and unbundled customers that results from that market valuation; (3)
whether that market valuation embodies customer indifference; (4) whether the RA MPB and PCIA
rates more generally are a customer affordability issue; and (5) whether the Staff Proposals are simply
results-oriented modifications to lower bundled customer rates at the expense of departed customers.

The “business at hand” in this proceeding clearly is far more than “the application of a
mathematical formula to a figure definitively established by reference to the utilities’ books.” ** The
“plenary discussion” of the advantages and disadvantages of Staff’s Proposals clearly amount to more
than “a yearly charade” attendant to the calculation of the PCIA.*® In other words, true ratemaking
clearly is taking place in this case and cannot be applied retroactively.

2. The Components of the PCIA Revenue Requirements Originate in Policy-
Heavy Ratesetting Proceedings

True ratemaking can also be seen in the components of the PCIA rates themselves. The costs
making up the PCIA revenue requirement are imbued with policy considerations and originate in
policy-heavy proceedings such as the utility rate cases, and the IRP, RA, RPS proceedings. In Edison,
the Court noted that, contrary to the rates set through a general ratesetting proceeding, the fuel clause

rates did not apply to rates for which the utility would earn a return, but rather to expenses recovered

a2 1d., at 13-16.

3 Scoping Ruling, at 2-3.

M D.19-10-001, at Ordering Paragraph (Of) 3.

45 Edison, 20 Cal.3d at 829 (citing City of Los Angeles, 15 Cal.3d at 697).
46 1bid.
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on a dollar-for-dollar basis.*” Likewise, the Commission has since stated that “in determining whether
the rule against retroactive ratemaking applied in a particular situation, it is necessary to determine the
origin of the rates underlying the refunds being challenged.”*

As shown in Figure 2 of CalCCA’s Opening Comments, the PCIA is set by comparing the
I0Us’ portfolio costs with its portfolio value.*” The contents of those portfolios all originate in
important ratesetting proceedings. UOG costs—which, unlike fuel clauses, include a return on equity
for undepreciated capital—originate in the IOUs’ GRCs. The rest of the PCIA-eligible portfolio
derives from procurement mandates established in weighty ratesetting proceedings like the IRP, RA,
and RPS cases. Unlike dollar-for-dollar fuel expenses, the revenue requirements underlying the costs
recovered in the PCIA originate in what might be called the heavyweight class of California’s
ratesetting proceedings.

That is why, when discussing SCE and PG&E’s 2025 ERRA Forecast cases, the Joint IOUs’
attempt in Reply Comments to draw a parallel between fuel clause adjustments and the PCIA falls
short.>® The Joint IOUs argue that “pass-through costs implicated by the MPB proposals are
generation costs subject to pass-through ratemaking,” and distinct from “Energy Supply
Administration costs originating in a [GRC].”*! This argument ignores both the substantial policy
implications of the RA MPB proposals in this proceeding and the origin of the IOUs’ generation costs
in general rate cases and other important ratesetting proceedings.>? Stated another way, the
Commission does not, as the Joint IOUs’ argument implies, have carte blanche to revise any rate
retroactively simply because the rate implicates “pass-through costs.” The nature of the costs is a
factor in Edison, but it is not determinative.

That is not to say each time the IOUs true-up and retroactively change PCIA rates in the ERRA
Forecast proceedings the Commission has conducted prohibited retroactive ratemaking. Without a
change in methodology based on broad policy considerations, the true-up is not general ratemaking. In

Edison, the Court emphasized the simple nature of the fuel clause adjustment at issue and its attendant

4 Id. at 818-819.

48 D.12-03-026, at *30 (citing Ponderosa) (emphasis added).

¥ CalCCA Opening Comments, at 12, Fig. 2.

30 Joint IOUs’ Reply, at 10-11.

31 Id. at 11, n. 28.

52 That is not to say that general ratemaking can only take place in a GRC. See, e.g., Ponderosa, 197
Cal.App.4th at 63-64 (finding that a Commission decision in an 11-utility ratesetting proceeding impermissibly
revised a ratesetting formula set in a rulemaking proceeding).
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advice letter process;>> and most of the time “the only business at hand” in the ERRA Forecast
proceedings is “the application of a mathematical formula to a figure definitively established by
reference to the utilities books.”>* Such mechanics are the sometimes-missed intention of PCIA
ratemaking in the ERRA Forecast proceedings: to simply plug verifiable amounts into existing
equations to set rates aimed at achieving indifference. However, the Commission runs afoul of the
prohibition against retroactive ratemaking when it revises a ratemaking formula based on policy

considerations and then applies that new ratemaking formula retroactively. The fact some of the costs

in the PCIA can be labeled pass-through costs is not determinative: it is the policymaking that is the
first hallmark of “true ratesetting.”

3. The Impacts of the Retroactive Rates Will Be Significant and Would Not
Have Occurred in Due Course

Another hallmark is the impact on LSEs and customers that would not have otherwise occurred.
The courts and the Commission have been reluctant to find prohibited retroactive ratemaking has taken
place when the retroactive rates have little impact. In Edison, the Court emphasized how using recorded
actuals to calculate the refund was simply another way of balancing overcollections or undercollections
for fuel costs that would have naturally occurred under the weather averaging method used in the
original methodology.> As a result, the Court determined, the Commission’s order left the utility no
worse and no better off than it would have been had the Commission not ordered the refunds.>®
Similarly, the Commission has been reluctant to find prohibited retroactive ratemaking when a revised
rate has no real impact compared to an existing rate.>’

While Edison did not result in the “disruptive financial consequences of true retroactive
ratemaking,”® the same cannot be said for the CCAs and departed customers if the Commission

retroactively applies a revised RA MPB. The reason is, in part, due to the difference between market

53 Edison, 20 Cal.3d at 821, 829.

>4 Id. at 829 (citing City of Los Angeles, 15 Cal. 3d 680) (emphasis added).

53 1d. at 824-827.

56 1d. at 824-826 (stating “Inasmuch as the two methods achieve the identical result -- a final balancing of
fuel clause over- and undercollections -- and Edison itself embraces the former, the commission rightly
concluded that it has not subjected Edison to retroactive ratemaking by choosing the latter because of a
perceived need to institute the new energy clause without delay.”).

57 See 1982 Cal. PUC LEXIS 1270 (Apr. 28, 1982) (No Original Decision Number) (concluding that
including past franchise fees in the utility’s rate adjustment did not constitute retroactive ratemaking because the
revised practice would not have produced a different result from the existing practice); see also D.04-03-041,
2004 Cal. PUC LEXIS 80, *15 (Mar. 17, 2004) (rejecting challenges to a revision to the procedures for
recovering expenses from water balancing accounts because they had no direct or indirect effect on rates).

58 Edison, 20 Cal.3d at 824-826.
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costs and market values, and the proxy nature of the RA MPB. In Edison, the Court relied heavily on
both the mathematical nature of the refunds and the fact they were calculated based on “empirical
data” and figures “definitively established by reference to the utilities’ books.”>® In other words, no
complicated formula or methodology was needed to calculate what the actual costs of fuel were: they
were what the IOUs paid, as entered in their accounting books.

Here, however, the Commission must wrestle with the more nebulous concept of the “portfolio
value” of capacity, a concept that is not definitively set in, and cannot be solely derived from, the IOUs’
accounting books. Instead, capacity portfolio value relies on the RA MPB, an administratively
determined proxy used to assess the value of capacity within the IOUs’ portfolios.®° Since this
proceeding aims to revise the RA MPB itself, the Commission will not simply be comparing forecasted
capacity value to actual capacity value; it will be revising what constitutes actual capacity value. And
that is a contentious issue: some parties have argued the capacity value of the IOUs’ portfolio is best
measured via the short-term market value at which RA can be sold today;®' and others have suggested
that older market transactions from five, ten or twenty years best reflect the capacity value of an IOU’s
portfolio.®? Thus, unlike in Edison, the “truth” of the true-up itself is in dispute. No clear, easily
verifiable actual market values exist to compare to the forecasted portfolio values.

Because portfolio market value is a subjective value, the shift in PCIA rates that will come from
using a revised RA MPB would not have occurred naturally, as a matter of course, over time. When
truing up an apple with an orange, it is not possible for the orange to be the natural evolution of the
apple. That is, unlike in Edison, a new RA MPB methodology cannot naturally leave CCAs and
customers in the same place the old RA MPB would have left them.

This reasoning in Edison also supports a finding of retroactive ratemaking here even though the

Commission implicitly found none in D.19-02-023.% There, the Commission ordered PG&E to

59 1d. at 828-829.

60 D.19-10-001, at 6 (“Market Value is the estimated financial value, measured in dollars,

that is attributed to a utility portfolio of energy resources for the purpose of calculating the [PCIA] for a

given year.”).

61 See CalCCA Opening Comments, at 25-31; CalCCA Reply, at 15-18; DACC/AReM Opening
Comments at 3-5; DACC/AReM Reply at 4; Shell Reply, at 5-6; CLECA Reply, at 4.

62 See Joint IOU Opening Comments, at 15-18; Joint IOU Reply, at 11-16; TURN Opening Comments, at
1-3.
63 D.19-02-023, at 26. Note that the Commission’s decision does not expressly address the legal
question of retroactive ratemaking. Most of the debate in this proceeding surrounded what the

Commission ordered in D.18-10-019 and not whether that order was retroactive ratemaking.
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calculate 2019 PCIA rates by “replacing the forecasted 2018 brown power benchmark in the 2018
Forecast ERRA case by applying actual 2018 market prices to actual PCIA-eligible generation
deliveries”®* That is, similar to Edison, PG&E was required to use the actual, verifiable energy value of
its portfolio, as demonstrated by the CAISO market, to true-up the forecasted energy value of its
portfolio. No similar actual value exists for capacity.

The forced change to rates contemplated in this case will also have a substantial impact on
customers and LSEs. The Staff Report models the extensive impact on the RA MPB of each of its
proposals, which, all other things equal, will significantly increase rates for CCA customers.®> Such
increases do not come without consequences. One of the reasons for the policy against retroactive
ratemaking is to avoid surprises in the cost of electricity for customers. The Joint IOUs ignore departed
customers to discuss affordability concerns for bundled customers,®® but this argument not only
disregards affordability impacts for unbundled customers from higher PCIA rates tied to a revised RA
MPB, it ignores the reality of recent increases in RA prices, which should have the impact of lowering
those rates. In addition, higher PCIA rates from a revised RA MPB can negatively impact CCA
revenues when customers opt out or CCAs draw down reserves to reduce rates. These substantial
impacts — to both customers and CCAs — are distinguishable from the refunds in Edison that left SCE
no better or worse off than it would have been.

C. Policy Weighs in Favor of Applying the New Methodology Only Going Forward

Much has changed since Edison suggested the Commission avoid applying a revised RA MPB
methodology to true up 2025 rates. Edison was decided fifty years ago when the California utilities
were vertically integrated, when the concept of departed customers did not exist, and when retroactive
ratemaking was a shareholder versus ratepayer issue, not a ratepayer versus ratepayer issue like in the
instant proceeding. The Court and the Commission in Edison sought to mitigate a clear and easy-to-
calculate windfall for a large corporation, earned on the backs of ratepayers already suffering from
high gas prices, because doing so was fair and reasonable.®’

Here, while some degree of revision to the RA MPB may be helpful to increase volumes and

ensure market-relevant data are used going forward, questions of fairness and reasonableness are much

64 Id. at 21.

65 Staff Report, at 13-18.

66 Joint IOU Reply, at 3 (quoting TURN Opening Comments, at 1).

67 See Edison, 20 Cal.3d at 816-817, 824 (“Seen thus in its full perspective, the transitional procedure

adopted by the commission to deal with these overcollections is surely ‘fair and reasonable.’”).
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in dispute. Such questions arose during the prehearing conference with regard to retroactivity when
ALJ Rambo, using an analogy of football referees changing how they apply the rules at halftime in
order to address an odd formation or a trick play, asked: If the Commission is applying the law on
indifference incorrectly, shouldn’t it change that application during the true-up, i.e., at halftime, to
ensure indifference?® The answer is two-fold. First, in changing the RA MPB at halftime of the
indifference calculation, the Commission would be changing the rules themselves as opposed to the
application of those rules. Second, especially in the case of rates set in SCE’s 2025 ERRA Forecast
rates, the Commission has already acted to mitigate potential unfairness resulting from the 2025
Forecast RA MPB. These concepts are addressed below.

1. Applying the RA MPB Retroactively Changes the Rules at Halftime of the
Indifference Calculation, Not Just How Those Rules are Applied

While indifference is the law of the land, the rules established in D.18-10-019 and D.19-10-001
determine how the law is implemented. OP 3 of D.19-10-001 sets the rule that must be followed for
the true-up — requiring ED to true up the RA MPB based on the “volume-weighted average of all IOU,
CCA and ESP RA-only market transactions,” as listed in Table II of Attachment A to that decision.®
Revising those ordering paragraphs set in Rulemaking 17-06-026 is, quite literally, changing the rules.
That situation is different than applying the same, existing rules to new facts.

Applied to the football analogy, while the referees may change how they apply the rules when
they encounter the second, future iteration of a novel situation in a game, they cannot change the rules
themselves; and then go back and unwind plays that have already happened based on those new rules.
Consider the National Football League’s (NFL’s) current consideration of a ban on the play
colloquially called the “Tush Push”; where members of the offensive team will push the quarterback
(or other ball carrier) from behind and into the end zone, or across the line to gain. The NFL is
currently in the process of what aptly may be called a rulemaking, like the instant one, to consider
whether to adopt this ban — a small change in the rules that would only apply to a fraction of game
circumstances. That change is left up to the NFL Rules Committee (not the referees), and such
changes would only be applied to future games, rather than, for example, declaring new winners and
losers to games played in the 2024 season based on an elimination of touchdowns scored via the Tush

Push. Indeed, such a result would be the NFL’s version of impermissible retroactive ratemaking.

68 R.25-02-005, 1 Tr. 70:23-71:24 (Administrative Law Judge Rambo).
©  D.19-10-001, 0% 3(c), (d).
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Here, changing at halftime these impactful rules, to which LSEs have designed and managed
rates and customers expect their bills to be based on those rates, is different than applying the same
rule to new facts and has significant impacts on customers and LSEs.

2. The Commission Has Already Set Rates to Mitigate the 2025 RA MPB

ALJ Rambo is right to focus on the Commission’s duty to ensure indifference, but utilizing the
current RA MPB methodology to true up 2025 rates would not shirk that duty. In fact, the Commission
already addressed questions of indifference in setting the 2025 PCIA rates. In all three of the 2025
ERRA Forecast cases, the Commission issued rulings requesting procedural mechanisms tied to
potential undercollections on account of the RA MPB potentially being overstated. ’° In response, in
D.24-12-039, the Commission approved rates based on SCE’s Alternate October Update,’! which
included a proposal to recategorize almost half of SCE’s PCIA-eligible capacity portfolio from System
and Flexible RA and Flexible RA to Local RA (RA Recategorization Proposal).”? The Commission
adopted the RA Recategorization Proposal not only for the 2025 forecasted indifference amount, but
also for the 2024 true-up, shifting $335.8 million in benefits to SCE’s bundled customers on the backs
of departed customers.” The result was SCE counting 4,500 megawatts (MW) as Retained Local RA -
capacity all parties to the proceeding agreed was used as System RA during 2024 and forecasted to be
used as System RA in 2025.7* The Commission presumably allowed this exception to its prohibition
on policymaking in the ERRA proceedings because it considered the Local RA MPB to be a better
proxy for the value of RA in SCE’s service territory. If so, the Commission has already addressed the

question of overstated System RA MPBs in SCE’s territory.

70 A.24-05-007, E-Mail Ruling Requesting Party Comment on Procedural Mechanisms (Oct. 8, 2024);
A.24-05-009, E-Mail Ruling Requesting Party Comments on Procedural Mechanisms (Oct. 8, 2024); A.24-05-
010, E-Mail Ruling Requesting Party Comment on Procedural Mechanisms (Oct. 8, 2024). Note that in the
Diablo Canyon Forecast proceeding, the RA MPB is a question of the cost of replacement capacity and would
not be an issue driving the difference in rates between bundled and unbundled customers, but rather the
difference in rates between customers in PG&E’s service territory and customers outside of its service territory.
n A.24-05-007, Exh. SCE-09.

& 1bid. at 2:5-7 (explaining how SCE’s AOU changes “how SCE applies System, Flexible, and Local RA
MPBs to its PCIA portfolio for both its 2024 true-up and its 2025 forecast”) (emphasis added).

& 1bid. (explaining how SCE’s AOU changes “how SCE applies System, Flexible, and Local RA MPBs
to its PCIA portfolio for both its 2024 true-up and its 2025 forecast”) (emphasis added).

74 See A.24-05-007, CalCCA’s Comments on Proposed Decision (Dec. 2, 2024), at 2.
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Further, the Commission calculated the 2025 PCIA rates for PG&E and SDG&E based on this
same methodology.”® That is, despite its own observation that “[t]here is currently no policy or rule
governing the methodology for assigning capacity to RA subcategories for the purpose of valuation,”
the Commission valued thousands of MW of capacity that was used as System RA capacity as Local
RA capacity across all three service territories. Assuming all RA valued as Local RA should have
been valued as System RA, i.e., based on its actual, higher value use, the current 2025 PCIA rates
already include over $1 billion in mitigation measures for inflated System RA MPBs.”® Applying a
new RA MPB to 2025 PCIA rates is unnecessary to ensure indifference, and it sets rates that are the
product of “general ratemaking” retroactively, in violation of the law. As a result, the Commission
should only apply a new RA MPB calculation methodology prospectively.

III. THE COMMISSION MUST ENSURE ITS TRACK ONE FINDINGS ARE BASED ON
SUBSTANTIAL EVIDENCE AS REQUIRED BY SECTION 1757

In any Track One Decision, the Commission should not proceed until its findings are supported
by “substantial evidence” as required by Public Utilities Code section 1757. CalCCA has previously
urged the Commission to ensure transparency and adequate data and modeling to allow the rate impacts
for all customers to be calculated.”’ In addition, to the extent the Commission moves forward with
modifying the RA MPB, it must support its identification of the problem it seeks to solve, as well as the
solution, with substantial evidence. As set forth in detail below, the Commission should proceed
cautiously and seek a narrowly tailored solution given that: (1) the Commission’s Track One decision
must be supported by substantial evidence; (2) the Joint IOU’s assertion that CalCCA’s insistence on
evidence to support a Track One Decision is somehow “results-oriented” or “irrelevant” should be
rejected; (3) while the Staff Report is focused overall on accuracy of the MPB, its primary focus is to
solve the reduced transaction volume to calculate the RA MPB; and (4) certain data presented in the
Staff Report does not rise to the level of substantial evidence needed to support the Commission’s

adoption of many of the Staff Proposals to address the underlying reduced volume problem.

& A.24-05-007, Exh. SCE-09, at 135-136 (“As described in Section I.B., in this Alternate October
Update, SCE is applying the RA MPBs based on the type of RA product provided by the underlying PCIA-
eligible resource... This application of the RA MPBs aligns with how the RA MPBs are calculated by ED using
reported purchase and sale prices of transactions made by LSEs. This application also aligns with how PG&E
and SDG&E apply the RA MPBs for purposes of PCIA ratemaking”) (emphasis added).

76 For PG&E the total impact is $990.0 million, of which departed load’s share would be $530.6 million.
For SDG&E the total impact would be $253.9 million, with departed load’s share being $185.4 million.

i See CalCCA Opening Comments, at 25; CalCCA Reply Comments, at 14-15.
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A. Public Utilities Code Section 1757 Requires the Commission to Support its
Findings with Substantial Evidence

Public Utilities Code section 1757 requires the Commission to support its ratesetting decisions
with findings, and to support those findings with “substantial evidence in light of the whole record.”’®
“On matters related to substantial evidence, the operative inquiry is whether the contested findings or
conclusions are reasonable.””” In other words, would a reasonable person make the same conclusion
based on the evidence?®°

Here, the Track One record only includes the Staff Proposal and party comments. Commission
findings to support any Track One “fix” to the RA MPB calculation will need to include findings that
a problem exists, and if so, that one or more of the Staff Proposals can “fix” the problem. While the
Commission has identified overall concerns to be addressed in the rulemaking, ®' the Track One scope
is only focused on potentially recalculating the RA MPB on an interim basis.®? As the Staff Report
presents the only data upon which the Track One Decision can be based, the reasonableness of any
Commission Track One findings adopting one or more Staff Proposals needs to be determined based
on the evidence presented in the Staff Report.

As set forth below, the only problem identified that can be supported with substantial evidence
is a drop in transaction volume for calculating the 2025 RA MPB. In addition, the evidence presented
for the Staff Proposals to “fix” the volume problem is based on non-transparent and limited data in the
Staff Report. While CalCCA acknowledges that some of the data held by Energy Division is

confidential and cannot be openly shared, the data that is provided does not rise to the level of

8 Section 1757(a) (standard of review of Commission decisions in ratemaking proceedings of specific

application addressed to particular parties); OIR, at 27 (listing the “Respondents” to the OIR as PG&E, SCE,
SDG&E, all CCAs, and all ESPs); Scoping Ruling, at 4 (“This ruling confirms the Commission’s preliminary
determination [in the OIR] that this is a ratesetting proceeding”). To the extent the Commission determines the
evidentiary standard for this ratesetting proceeding is governed instead by Section 1757.1, the Commission still
must base its decision on findings supported by the record, not “abuse its discretion,” and “proceed[] in the
manner required by law.” Pub. Util. Code § 1757.1(a).

7 D.99-06-095, In re Pacific Gas and Elec. Co. (June 24, 1999), at 2; see also Independent Energy
Producers Ass 'n/Utility Reform Network v. Pub. Util. Comm’n (2014) 223 Cal.App.4™ 945 (uncorroborated
hearsay . . . does not constitute “substantial evidence in light of the whole record”).

80 See Securus Technologies, LLC v. Pub. Util. Comm’n (2023) 88 Cal.App.5™ 787, 802 (a party seeking
to overturn a Commission finding for lacking the support of substantial evidence must demonstrate that based
on the evidence before the Commission, “a reasonable person could not reach the same conclusion™).

81 See OIR, at 13-14; see also id. at 15 (“The issues to be addressed in this rulemaking result from more
fundamental market changes, and from repeated or consistently arising problems or opportunities”).

82 See Scoping Ruling, at 3 (describing the narrow options to consider in Track 1 to recalculate the RA
MPB based on the Track 1 Proposals).

18



“substantial evidence” needed to support the Commission’s adoption of many of the Staff Proposals.
Other parties, including Cal Advocates,®* CUE,* Shell,® and CLECA?®® have all noted that the data
provided in the Staff Proposal is thin. The Commission should proceed cautiously and adopt the most
narrowly tailored solution to fix the reduced volume problem in Track One. The Commission can then
proceed to a more comprehensive examination of the PCIA methodology in Track Two.

B. The Joint IOU’s Assertion that CalCCA’s Insistence on Evidence to Support a
Decision is Somehow “Results-oriented” or “Irrelevant” Should be Rejected

The Joint IOUs’ assert that CalCCA 1is “attempt[ing] to unnecessarily delay immediate and
necessary reforms to the PCIA” and “placing results-oriented barriers in front of the Commission”
“produc[ing] a Proposed Decision on the appropriately expedited timeline for Track 1.”% To the
contrary, CalCCA has sought modeling, along with transparent and error-free data, to understand the
rate impacts of each Staff Proposal on bundled and unbundled customers, within the Commission’s
suggested timelines.® Not only is it questionable whether the Staff Report amounts to substantial
evidence under section 1757, the rush to judgment that something is “wrong” with the RA MPB, or
any other component of the PCIA methodology, is based on current market conditions, which are
constantly in flux. There is evidence of a high RA MPB, which reflects the high prices in the RA
market in recent years and a declining volume. The Commission should tread cautiously in making a
major policy change in response to a temporary market swing.

The Joint IOUs are concerned that additional data, modeling, or process “are not needed for

Track 1 and “will strain the Commission’s ability to produce a Proposed Decision on the

8 See Cal Advocates Reply, at 6 (“All parties would benefit from a more complete picture of transaction

data to inform their evaluations of proposals, consider how to implement or modify such proposals, or provide
alternative proposals.”).

84 See CUE Reply, at 8 (considering Proposal One, and stating that “[h]Jow far back one should go over
time to reflect a ratably procured portfolio is one that the Joint IOUs do not answer. . . To determine the
appropriate timeframe, it would be useful to have evidence from the IOUs’ procurement and risk management
practices.”).

85 See Shell Reply, at 6 (“[A]dditional fact-gathering and analysis is necessary to develop an
understanding of all of the drivers and implications of any change to ensure the PCIA remains a tool for
assuring customer indifference.”) (emphasis in original).

86 See CLECA Reply, at 3 (recommending ““a light touch, “no regrets” approach to Track 1 with a focus
on data quality, while deferring major policy changes to Track 2 to allow for more fulsome consideration. The
Commission should avoid changing longstanding policy to address concern about short-term outcomes without
adequate process and consideration”).

87 IOU Reply, at 2.

88 See CalCCA Opening Comments at 25; CalCCA Reply, at 14-15.
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appropriately expedited timeline for Track 1.”%° The goal here, however, should not be facilitating a
rushed, opaquely supported Commission Decision. Instead, if the Commission implements an
expedited change to the RA MPB based on concerns over the potential impacts to bundled customers
as proposed in the Staff Report, it is required to issue findings regarding the problem, and any
solutions, based on “substantial evidence.” CalCCA’s and other parties’ insistence that this statutory
standard be met is in no way “results-oriented” or “irrelevant.”

C. The Only Finding on the Identified Underlying Problem with the RA MPB that
Can be Supported with Substantial Evidence is a Reduction in Transaction
Volume for the 2025 Forecast MPB

The OIR, Section 3.1.1, identifies “staff proposals for resolving Track One,” which are also
referenced in the preliminary scope: “[a] preliminary focus on the RA MPB is expected due to specific
data concerns raised by ED staff regarding the RA MPB issued in October 2024.”°° The Staff Report
was then issued after the OIR, providing additional detail regarding the ED staff “data concerns.” In
the Staff Report, the only verified “problem” identified is the “significant drop in transaction volume”
that ED identified while calculating the 2025 Forecast MPB. Figures 3 and 4 in the Staff Report
demonstrate the drop in transaction volume referred to by ED (i.e., System RA transactions 2022-2025
MPB Forecast: (1) 2022 MPB Forecast, 21,438; (2) 2023 MPB Forecast, 26,594 MW; (3) 2024 MPB
Forecast, 52,000 MW; (4) 2025 MPB Forecast, 6,705 MW).”! All of the other identified problems —

99 ¢

e.g., “arecent subset of RA transactions that may be driven by market power,” “an array of issues that
could result in RA MPB divergence relative to the entire portfolio value,” and “the current
methodology fails to exclude non-market or non-arm’s length transactions that may not reflect genuine

market prices”—are speculative and not adequately supported by data.?

8 Joint IOUs Reply, at 2-3.

90 OIR, at 24.

o Staff Report, Fig. 3 at 6. Note that neither Energy Division nor the Commission have demonstrated
what volume of transactions is necessary to ensure a robust RA MPB. In fact, the record should include an
analysis of what the necessary volume should be. For example, a statistical power analysis could be performed
to demonstrate what error bounds on the MPB metric would be material to ratepayers, and therefore what the
required volume of transactions should be. For purposes of this brief, we assume that transaction volumes
within the range of previous years, which were accepted by Energy Division as reasonable, would also be
deemed reasonable for calculating the current MPB.

92 See, e.g., Staff Report, at 3-7 (“[R]apid increases in prices for certain market transactions have revealed
issues inherent to the methodology that may be undermining customer cost indifference”) (emphasis added); see
also id. at 5 (the current RA price “is reflective of a recent subset of RA transactions that may be driven by
market power, as it does not appear that new RA projects are or would be this expensive”) (emphasis added);
see also id. at 7 (“ED has identified an array of issues that could result in RA MPB divergence relative to the

20



Given the limited evidence supporting the various problems listed both in the OIR and the Staff
Proposal, in Track One the Commission should only focus on the reduced volumes.”* The next question
from an evidentiary standpoint is whether a finding adopting any of the Staff Proposals to fix the
reduced volumes can be supported by substantial evidence, which is addressed in the following section.

D. Certain Data Presented in the Staff Report Do Not Rise to the Level of Substantial
Evidence Needed to Support the Commission’s Adoption of Many of the Staff
Proposals to Address an Underlying Volume Problem

Parts of the data presented in the Staff Report to address ED’s concerns, including the reduced
volume problem, are non-transparent, limited, and by Energy Division’s admission not validated. For
example, Section 4 of the Staff Report includes the “analysis of the options presented in” the OIR:

[Clompar[ing] the MPB calculations using the current methodology with the
MPB calculations (for the same time periods) using the proposed methodologies
as follows: using all available transaction data (Proposal One), creating a monthly
MPB value (Proposal Four), and creating a combined RA MPB (Proposal Five).
ED provides these figures so stakeholders can see the impacts of applying the
methodological reforms as compared to the current methodology.”*

Notably, ED openly admits the lack of validation of this data by stating:

It should be noted that these values are solely for illustrative purposes and largely
correct but would be subject to further data cleaning and verification if these
proposals were to be adopted for future years.”’

Why the figures for 2026, which are proposed to be adopted in Track 1, which are described as only
“largely correct,” will not be subject to the same data cleaning and verification is unclear. In addition,
ED states that it “does not currently have the necessary data to exclude swap, sleeve, or affiliate
transactions, and therefore the potential impacts from Proposals Two and Three are not modeled

below.”?8 ED has therefore admitted that the data, which it is requesting the Commission rely on to

entire portfolio value” and “The current methodology fails to capture all transactions for deliverability in year n
and fails to exclude non-market or non-arm’s length transactions that may not reflect genuine market prices”)
(emphasis added); id. at 8 (“[t]he bucketing system therefore may not accurately capture all costs associated
with all contracts for deliverability in a specific year™); id. at 9 (“[u]ncertainty related to implementation of the
Slice of Day (SOD) framework . . . . could be driving some of the sharply reduced liquidity”) (emphasis added).
93 To the extent the Commission can define and identify other non-market transactions, including swap,
sleeve, and affiliate transactions, CalCCA supports excluding those to ensure accuracy.

94 Staff Report, at 12.

95 Id., at 12 (emphasis added).

% Ibid. While CalCCA supports excluding such transactions to the extent they can be defined and
identified, it questions how ED will do so if it has no data to identify them.
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make findings adopting any of the Staff Proposals, is not validated and omits information.®” The
Commission must rely on “substantial evidence” that any proposal it adopts will “fix” the problem of
reduced volumes. Given the limitations in the data underlying the Staff Proposal, the Commission
should cautiously proceed with a narrowly tailored solution to fix this problem.

IV.  ANY TRACK ONE “FIX” SHOULD BE NARROWLY TAILORED TO ADDRESS
ONLY THE TRANSACTION VOLUME “PROBLEM”

Any Track One “fix” adopted by the Commission should be narrowly tailored to fix the only
identified “problem” of reduced transaction volume. As noted in CalCCA’s Opening and Reply
Comments on the OIR, Proposals Two through Five are distinguishable from Proposal One in that
they do not upend the “mark-to-market” methodology established by the Commission to value the
benefits retained by bundled customers. Instead, Proposals Two through Five utilize the existing
methodology, but tweak the inputs to remedy the reduced volume problem and ensure only market-
based transactions are included. Given the data issues described in Section III., above, however, the
Commission must tread carefully and adopt a narrowly tailored solution that only uses validated and
transparent data to ensure its decision is based on substantial evidence. As stated below, the
Commission should: (1) adopt the Proposal Five combination of MPBs which should increase the
volume of mark-to-market transactions to allow it to stop there, and proceed to a full evaluation of the
PCIA methodology in Track Two; and (2) reject Proposal One upending the RA MPB methodology. If
after implementing Proposal Five the Commission still decides it must broaden the timeframe of

transactions to include in the calculation, it should limit the timeframe as narrowly as possible.

7 In addition, several errors and/or mislabeled information in the Staff Proposal should be noted, which

raises the suspicion of other undiscovered errors in the ED calculations. For example, Figures 8 and 9 include
misleading and mislabeled information, especially when compared to Figure 7. Both Figures 8 and 9 provide
the “Current 2024 Final MPB $kw/Month (as a combined value), but include a footnote noting that labeling the
combined 2024 Final MPB as “Current” is incorrect, as they represent “two years less of transaction data for
local RA” which uses almost four years of data. See Staff Report, n. 11-12, at 15. This number is then compared
to a “Proposed 2025 Forecast MPB Using Combined System, Flex, Local RA Data from 2020-2024 (Proposal
2).” However, this figure as mislabeled as Proposal 2 is simply the combined System, Flex, and Local RA Data
under the current methodology (i.e., as noted in Footnote 9 and 10 (referencing the different time periods
utilized for calculating the Local RA MPB versus the System and Flex RA MPB)) Although not stated on
Figures 8 and 9, adding information from 2020-2024 would likely also implicate Proposal One. The result of
this mislabeled information is substantial confusion as Figure 7 provides the “Current 2025 Forecast MPB
$kW/Month as $13.71 (rather than the $19.01 and $28.94 depicted in Figures 8 and 9).
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A. If Proposal Five’s Combination of MPBs Results in an Accurate and Robust RA
MPB for 2025, the Commission Should Stop There in Track One and Proceed to
its Full Evaluation of the PCIA Methodology in Track Two

The Commission should implement the combination of MPBs as set forth in Proposal Five of
the OIR, and stop there in Track One and proceed to a full evaluation of the PCIA methodology in
Track Two. The combination of MPBs will likely go a long way towards fixing the transaction volume
problem. If the combined MPBs meet an acceptable volume level to establish a robust MPB, the
Commission will be able to implement this narrowly tailored solution to fix the reduced volume
problem to ensure a robust RA MPB.*

B. Proposal One Upending the RA MPB Methodology in Track One Should be
Rejected or in the Alternative, Limited

CalCCA provides extensive support for its recommendation that the Commission reject
Proposal One outright given its inconsistency with the current mark-to-market framework which fairly
values the benefits remaining with bundled customers as current market value.” In fact, the Joint
IOUs’ insistence that the value of benefits must equate to the IOU procurement costs is simply based
on a faulty premise, although the IOUs repeatedly state it as if it were the current rule (which it is not).
In any event, to the extent the Commission finds that Proposal Five does not increase volumes to an
acceptable level to calculate a robust RA MPB, the Commission could adopt a limited version of
Proposal One, broadening the timeframe only up to what is necessary to reach the acceptable volume.

1. The Joint IOUs’ and TURN’s Arguments in Support of Proposal One are
Based on the Faulty Premise that the Value of Benefits Remaining with
Bundled Service Customers Must Equate to the Procurement Costs of the
10U PCIA-eligible Portfolios

The Joint IOUs’ and TURN’s arguments in support of Proposal One are based on the faulty
premise that the value of benefits remaining with bundled service customers must equate to the
procurement cost of all capacity from the IOU PCIA-eligible portfolios deliverable for a given year. In
fact, the Joint IOUs employ a technique throughout their Opening and Reply Comments in which they
repeat this premise repeatedly, apparently hoping that the more they say it, the higher likelihood of the
Commission believing it to be true.!® However many times the IOUs repeat it, though, the IOUs’ new

test does not comport with the mark to market methodology at the heart of the Commission’s RA MPB

%8 See Staff Report, at 7, Fig. 4.
9 See CalCCA Opening Comments, at 25-31; CalCCA Reply, at 15-18.
100 See IOU Reply, at 12.
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methodology. In other words, the value reflected in the RA MPB is not what the IOUs originally paid
for the capacity, but rather what those resources can be bought or sold for today.'°' To the extent the
I0OUs are limited by their Bundled Procurement Plans (BPPs) to take advantage of current market
prices by selling the RA, the Commission should address those BPP limitations to ensure optimization
of the PCIA portfolios, rather than changing the PCIA methodology to favor bundled customers.'??

2. To the extent the Commission Must Incorporate Additional RA
Transactions to Solve its Reduced Volume Problem, Party Proposals to
Limit the Timeframe for Those Transactions Should be Adopted

If after implementing Proposal Five combining the System, Flex, and Local RA transactions,
the Commission remains concerned about the transaction volumes, the Commission should very
narrowly increase the timeframe to ensure the calculation remains as close to current market value as
possible. CalCCA recommends in its OIR Reply Comments that if the Commission adopts Proposal
One it should limit the timeframe of transactions to the most recent three years of data (for delivery in
the fourth year) consistent with DACC/AReM’s compromise position.!?> The Commission could limit
the timeframe even more to ensure it stays as close to the current market value as possible, which
CalCCA supports.

V. THE JOINT I0US’ CONTINUED INSISTENCE THAT A CHANGE TO THE PCIA
METHODOLOGY INCREASES AFFORDABILITY DISINGENUOUSLY DENIES
THAT THE PCIA METHODOLOGY IS ZERO SUM

Curiously, the Joint IOUs state that CalCCA errs in its argument that the PCIA and ERRA
processes do not impact affordability to a// customers. The Joint IOUs claim that the existing PCIA
methodology “creates artificial costs” borne by bundled service customers by valuing RA in the PCIA-
portfolios at the current market price rather than at the price the IOUs originally paid for it.!** The
Joint IOUs advance this argument now, despite not raising the same argument when portfolio costs
exceeded market costs, thereby favoring bundled customers. Almost all parties recognize the PCIA
methodology as “zero-sum,” only impacting affordability for one sector of customers while the other

sector benefits through the PCIA allocation.!'® The Joint IOUs’ argument once again fails to recognize

1ot See CalCCA Opening Comments at 25-31; CalCCA Reply, at 15-18.

102 See CalCCA Reply, at 10-13.

103 Id. at 20-21.

104 10U Reply, at 3-5.

105 See CUE Opening Comments, at 1 (“The PCIA is . . . a zero-sum situation in which, if the amount of
the charge is not correct, one side gains at the cost to the other”); Cal Advocates’ Reply, at 6 (“Cal Advocates
agrees with CUE’s observation that “the PCIA is thus a zero-sum situation in which, if the amount of the charge
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that Section 366.2(g) allows unbundled customers to receive the current value of benefits. And once
again, if the IOUs are restrained by their BPPs from benefitting from selling their RA in the current
market, the change should be made to their BPPs, rather than the PCIA.

VI. CONCLUSION

CalCCA respectfully requests the Commission adopt the recommendations set forth herein.

Respectfully submitted, Respectfully submitted,
Sty 0
/s/ Tim Lindl
Evelyn Kahl Tim Lindl
Chief Policy Officer and General Counsel KEYES & FOX LLP
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1121 L Street, Suite 400 Telephone: (510) 314-8385
Sacramento, CA 95814 E-mail: tlindl@keyesfox.com
Telephone: (415) 302-2376
E-mail: regulatory@cal-cca.org On behalf of
CALIFORNIA COMMUNITY CHOICE
ASSOCIATION

April 21, 2025

is not correct, one side gains at the cost to the other”); Shell Reply, at 3 (citing Pub. Util. Code § 365.2)
(“Relying on the PCIA to improve affordability for one class of customers (e.g., bundled) would result in
decreased affordability for another (e.g., unbundled customers). More concerning, the results-oriented objective
would not result in indifference — contrary to legislative mandate.”) (emphasis in original); CLECA Reply, at 3
(“CLECA’s perspective includes both bundled and unbundled customers, and CLECA agrees with [CalCCA]
that affordability concerns apply to all customers”).
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