BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Implementing Senate Bill 846 Concerning

Potential Extension of Diablo Canyon Power

Plant Operations

03/25/25
04:59 PM
R2301007

Rulemaking 23-01-007

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S
REPLY COMMENTS ON THE PROPOSED DECISION

Leanne Bober,
Director of Regulatory Affairs and Deputy
General Counsel

Willie Calvin,
Regulatory Case Manager

CALIFORNIA COMMUNITY CHOICE
ASSOCIATION

1121 L Street, Suite 400

Sacramento, CA 95814

Telephone (415) 302-2376

E-mail: regulatory(@cal-cca.org

Dated: March 25, 2025

Nikhil Vijaykar

Tim Lindl

KEYES & FOX LLP

580 California Street, 12th Floor

San Francisco, CA 94104

Telephone: (408) 621-3256

E-mail: nvijaykar@keyesfox.com
tlindl@keyesfox.com

Counsel to
CALIFORNIA COMMUNITY CHOICE
ASSOCIATION


mailto:regulatory@cal-cca.org
mailto:nvijaykar@keyesfox.com
mailto:tlindl@keyesfox.com

SUMMARY OF RECOMMENDATIONS
CalCCA! recommends that the Commission:

o Reject PG&E’s arguments that the Proposed Decision imposes impermissible
requirements, and adopt the Proposed Decision which establishes guardrails to
require PG&E to provide an estimate of the number of customers benefitting from
proposed VPF projects and how those proposals address the issue of affordability.

CalCCA additionally recommends that the Commission adopt the following CalCCA
proposals for guidelines regarding VPF funds:

1. VPF funds should be used on projects providing benefits to the largest number of
customers possible, including bundled and unbundled customers;

2. VPF funds should be used first on projects related to electric distribution to help
reduce upward pressure on distribution rates; and

3. VPF funds should not be used on projects that benefit PG&E’s generation assets.

! Acronyms and defined terms used in the Summary of Recommendations are defined in the body of

these comments.
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The California Community Choice Association? (CalCCA) submits these reply comments
on Administrative Law Judge (ALJ) Atamturk’s [Proposed] Decision on Phase 2° (Proposed
Decision) in the above-captioned proceeding pursuant to Rule 14.3 of the Rules of Practice and
Procedure of the California Public Utilities Commission (Commission).
L. INTRODUCTION

Amidst an electric rates affordability crisis, the Phase II Proposed Decision reasonably
seeks to require Pacific Gas and Electric Company (PG&E) to provide information on customer
benefits with future Volumetric Performance Fee (VPF) spending requests. Though the Proposed
Decision rejects CalCCA’s proposed principles for VPF spending, it requires PG&E to include
both an estimate of how many customers will stand to benefit from a proposed VPF project and
how proposed projects will address affordability in future VPF plans. In Opening Comments,
PG&E argues that the Proposed Decision commits legal error by requiring this information
because its goes beyond what Public Utilities Code section 712.8 requires.* This is not the case.
The Proposed Decision’s requirements do not create additional public purpose criteria; these

requirements are guardrails that implement the statutory scheme. CalCCA therefore recommends

2 California Community Choice Association represents the interests of 24 community choice

electricity providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast
Community Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF,
Desert Community Energy, Energy For Palmdale’s Independent Choice, Lancaster Energy, Marin Clean
Energy, Orange County Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal
Energy, Pioneer Community Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood
Coast Energy Authority, San Diego Community Power, San Jacinto Power, San José¢ Clean Energy, Santa
Barbara Clean Energy, Silicon Valley Clean Energy, Sonoma Clean Power, and Valley Clean Energy.

3 [Proposed] Decision on Phase 2 Issues, R.23-01-007 (Feb. 28, 2025).

4 Pacific Gas and Electric Company’s (U 39 E) Opening Comments on Proposed Decision on Phase
2 Issues, R.23-01-007, at 2-3 (Mar. 20, 2025).



that the Commission reject PG&E’s arguments that the Proposed Decision imposes impermissible
requirements and adopt the guardrails in the Proposed Decision.

CalCCA additionally recommends that the Commission adopt the following principles to
constrain PG&E’s use of VPF funds:

1. VPF funds should be used on projects providing benefits to the largest number of
customers possible, including bundled and unbundled customers;

2. VPF funds should be used first on projects related to electric distribution to help
reduce upward pressure on distribution rates; and

3. VPF funds should not be used on projects that benefit PG&E’s generation assets.

I1. THE COMMISSION SHOULD ADOPT THE PROPOSED DECISION’S
GUARDRAILS FOR VPF SPENDING AND REJECT PG&E’S ARGUMENTS
THAT THE PROPOSED DECISION IMPOSES IMPERMISSIBLE
REQUIREMENTS

The Commission should adopt the Proposed Decision’s guardrails for VPF spending and
reject PG&E’s arguments that the Proposed Decision imposes impermissible requirements. PG&E
states that the Proposed Decision “legally errs by imposing requirements in addition to the six §
712.8(s)(1) public purpose priorities, first relating to affordability as a guiding principle, and
second on estimating the number of customers participating or benefitting from the program.”
PG&E cites to two canons of statutory construction: the “plain meaning rule” and expressio unius
as support for its position.

PG&E first argues that the Proposed Decision inserts additional requirements outside of
the “plain meaning” of the statute, which constitutes legal error. The “plain meaning rule” requires
the plain language of a statute be given effect unless it is ambiguous.® Public Utilities Code section
712.8(s)(1)” which requires VPF compensation, “to the extent it is not needed for Diablo Canyon,
. . . be spent to accelerate, or increase spending on, the following critical public purpose

priorities[.]”®

The statute goes on to list six specific public purpose priorities. PG&E is correct that
neither the list of “critical public purpose priorities”, nor the statutory requirement that PG&E must

spend VPF compensation to accelerate or increase spending on those six priorities, is ambiguous.

; Ibid.
Switzer v. Wood, 35 Cal. App. 5™ 116, 123 (5™ Dist. 2019).
All subsequent code sections cited herein are references to the California Public Utilities Code

unless otherwise specified.
8 Cal. Pub. Util. Code § 712.8(s)(1).
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However, the Proposed Decision’s guardrails do not add additional public purpose criteria outside
of the statute’s requirements. Rather, the Proposed Decision’s requirements are a way of
implementing the six public purpose priorities. Therefore, PG&E’s “plain meaning” argument falls
flat.

Second, PG&E argues that the Proposed Decision’s additional requirements violate the
expressio unis doctrine, which requires omissions from enumerated lists be interpreted as
exclusions.’ Therefore, PG&E argues that because the statute does not explicitly list the Proposed
Decision’s requirements, the legislature intentionally omitted them. Again, the Proposed
Decision’s requirements are not additional to the six public purpose priorities enumerated in
Section 712.8 — rather, they are means of implementing the statutory requirements.

Overall, the Proposed Decision correctly recognizes that certain VPF expenditures—within
the list of critical public purpose priorities—might confer “additional benefits to ratepayers”,!°
such as, for instance, improving affordability. While the statute does not itself rank the six public
purpose priorities according to their potential for ratepayer benefit—a fact the Commission notes
in Decision (D.) 23-12-036'!—nothing in the statute requires the Commission to accept PG&E’s
VPF spending plans when more customer-beneficial spending opportunities (within the confines
of the enumerated public purpose priorities) are available. The Proposed Decision seeks to unlock
those opportunities by encouraging PG&E to consider affordability when developing and
implementing its VPF spending plan, and by requiring transparency on the number of customers
benefiting from each program. These directives are not only practical and reasonable but wholly
within the Commission’s broad authority to supervise and regulate public utilities under Article
XII of the California Constitution and section 701 of the Public Utilities Code. That broad authority
is liberally construed.!? It includes not only matters specified by California law, but includes
matters incident to the Commission’s express authority, provided those matters are “cognate and
germane” to the regulation of public utilities and not in conflict with another statutory directive.!?

Here, the Proposed Decision’s directives are inarguably germane to the regulation of public

? City of Corona v. Naulls, 166 Cal. App. 4™ 418, 433 (4™ Dist. 2008).

10 See Proposed Decision at 15.

Decision (D.) 23-12-036, Decision Conditionally Approving Extended Operations at Diablo
Canyon Nuclear Power Plant Pursuant to Senate Bill 846, R.23-01-007, at 114 (Dec. 15, 2023).

lj Consumers Lobby Against Monopolies v. Public Utilities Com., 25 Cal. 3d 891, 905 (1979).
! Id.
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utilities because they seek to constrain PG&E’s actions with respect to VPF spending. Further,
those directives complement—not contradict—the statutory directive that PG&E use its VPF
collections to accelerate or increase spending on enumerated critical public purpose priorities. As
a result, PG&E’s arguments that the Proposed Decision imposes impermissible requirements
should be rejected.

III. THE PROPOSED DECISION SHOULD GO FURTHER TO ADOPT CALCCA’S
RECOMMENDED VPF SPENDING GUARDRAILS TO ENSURE MAXIMUM
CUSTOMER BENEFIT

CalCCA and other intervening parties explained, in Opening Comments, that the Proposed
Decision can and should have gone further to establish guardrails on PG&E’s VPF spending,
including by adopting a set of principles to guide that spending within the boundaries of the
statutory public purpose priorities.!* CalCCA proposes that:

e VPF funds should be used on projects providing benefits to the largest number of
customers possible, including bundled and unbundled customers;

e VPF funds should be used first on projects related to electric distribution to help
reduce upward pressure on distribution rates; and

e VPF funds should not be used on projects that benefit PG&E’s generation
assets.!’

These principles will help ensure PG&E not only maximizes the benefits of VPF spending,
but also distributes the benefits equitably. Importantly, none of these principles would contradict
the statutory directive that PG&E use VPF compensation to accelerate or increase spending on the
critical public purpose priorities listed at section 712.8(s)(1)(A)-(F). Therefore, and for the reasons
described above, the statute does not prevent the Commission from adopting the guardrails

CalCCA proposes in its Final Decision, and the Commission should do so.

1 California Community Choice Association’s Comments on the Proposed Decision at 2-6 (Mar. 20,

2025) (CalCCA Comments); Opening Comments of The Utility Reform Network on the Proposed Decision
of Administrative Law Judge Atamturk on Phase 2 Issues at 1-5 (Mar. 20, 2025) (Recommending the
Commission establish binding requirements for future VPF spending to prevent PG&E from using VPF
funds to benefit sharcholders).

15 CalCCA Comments at 2-6.



IV.  CONCLUSION
CalCCA requests the Commission: (1) reject PG&E’s arguments that the Proposed
Decision imposes unreasonable requirements on VPF spending; and (2) adopt the changes to the

Proposed Decision presented in Appendix A to its comments on the Proposed Decision.
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