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SUMMARY OF RECOMMENDATIONS

In response to party opening comments, CalCCA recommends that the Commission:

Consistent with SDG&E’s recommendations: (1) issue a Decision with findings on the
Phase 2 Threshold Questions to establish the core elements of a designated POLR
framework; (2) issue the Threshold Questions Decision by the second quarter of 2025
in accordance with the Ruling’s procedural schedule; and (3) defer consideration of the
Ruling’s more granular “Primary Topic Areas” until an IOU and non-IOU LSE submit
notice to the Commission of their interest in transferring IOU POLR responsibilities to
a Designated POLR;

Reject arguments of PG&E, Cal Advocates, SDG&E, and SCE that the Commission’s
expanded jurisdiction over a Designated POLR extend beyond the POLR-specific
services carved out in the unambiguous statutory language in California Public Utilities
Code sections 216 and 387;

Reject SDG&E’s unjustified argument for expansive jurisdiction based on the non-IOU
customer becoming “captive” to the Designated POLR;

Reject SDG&E’s and PG&E’s unfounded concerns that a Designated POLR cannot
offer separate POLR and non-POLR service;

Reject recommendations of SDG&E, PG&E, and SCE for minimum core requirements
for the Designated POLR that are not directly necessary to ensure that the Designated
POLR can fulfill its narrow, statutorily prescribed service obligation;

Reject SDG&E’s argument that not more than one POLR can exist within a single IOU
service territory; and

Confirm that PG&E’s concern that an existing POLR will not be fully relieved of its

POLR obligations within the new, Designated POLR’s territory is unfounded based on
statute.

il



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Implement
Senate Bill 520 and Address Other Matters
Related to Provider of Last Resort. R.21-03-011

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S
REPLY COMMENTS ON THRESHOLD QUESTIONS
The California Community Choice Association' (CalCCA) submits these reply comments
to the California Public Utilities Commission (Commission) on “Threshold Questions” pursuant
to the October 24, 2024, Assigned Commissioner’s Phase 2 Scoping Memo and Ruling’ (Ruling),
and in response to Opening Comments of San Diego Gas & Electric Company (SDG&E), Pacific
Gas and Electric Company (PG&E), Southern California Edison Company (SCE), The Public
Advocates Office at the California Public Utilities Commission (Cal Advocates), Shell Energy
North America (US), L.P. (Shell Energy), and the Direct Access Customer Coalition, the Regents

of the University of California, and Alliance for Retail Energy Markets (DA Parties).’

! California Community Choice Association represents the interests of 24 community choice

electricity providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast
Community Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF,
Desert Community Energy, Energy For Palmdale’s Independent Choice, Lancaster Energy, Marin Clean
Energy, Orange County Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal
Energy, Pioneer Community Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood
Coast Energy Authority, San Diego Community Power, San Jacinto Power, San José Clean Energy, Santa
Barbara Clean Energy, Silicon Valley Clean Energy, Sonoma Clean Power, and Valley Clean Energy.

2 Assigned Commissioner’s Phase 2 Scoping Memo and Ruling, Rulemaking (R.) 21-03-011 (Oct.
24, 2024).

3 All references to party Opening Comments are to the Opening Comments filed in this proceeding,
R.21-03-011, on January 10, 2025.



I INTRODUCTION

The Ruling identifies “Threshold Questions” to be addressed prior to delving into “Primary
Topics” regarding the transfer of provider of last resort (POLR) responsibilities from investor-
owned utilities (IOUs) to non-IOU load-serving entities (LSEs) (referred to herein as the
Designated POLR). These Threshold Questions address three overall issues: (1) whether any IOUs
or non-IOU LSEs are interested in the establishment of a Designated POLR; (2) the scope of
Commission regulatory authority over the Designated POLR; and (3) the core qualifications for a
Designated POLR.

In Opening Comments, no IOU or non-IOU LSE expressed near-term interest in
transferring existing [OU POLR responsibility to a Designated POLR, but all parties addressed the
issues of Commission regulatory authority and core qualifications for a Designated POLR. Given
the lack of near-term interest, CalCCA supports SDG&E’s recommendation at this time that the
Commission issue a “Threshold Questions” Decision with findings framing a Designated POLR
scheme to provide IOUs and non-IOU LSEs guidance in the event Designated POLR service is
pursued in the future. CalCCA recommends that this Designated POLR scheme be crafted to limit
Commission authority to the services prescribed by statute, i.e., only the Designated POLR’s
POLR-related services.* In addition, the Commission should structure the core qualifications
required of any prospective Designated POLR to directly ensure that the Designated POLR can
fulfill its narrow, statutorily prescribed service obligation.

In response to party Opening Comments, CalCCA therefore recommends that the
Commission:

e Consistent with SDG&E’s recommendations: (1) issue a Decision with findings on the
Phase 2 Threshold Questions to establish the core elements of a designated POLR

4 Cal. Pub. Util. Code § 387()).



II.

framework; (2) issue the Threshold Questions Decision by the second quarter of 2025
in accordance with the Ruling’s procedural schedule; and (3) defer consideration of the
Ruling’s more granular “Primary Topic Areas” until an IOU and non-IOU LSE submit
notice to the Commission of their interest in transferring IOU POLR responsibilities to
a Designated POLR;

Reject arguments of PG&E, Cal Advocates, SDG&E, and SCE that the Commission’s
expanded jurisdiction over a Designated POLR extend beyond the POLR-specific
services carved out in the unambiguous statutory language in Public Utilities Code
sections 216 and 387;°

Reject SDG&E’s unjustified argument for expansive jurisdiction based on the non-IOU
customer becoming “captive” to the Designated POLR;

Reject SDG&E’s and PG&E’s unfounded concerns that a Designated POLR cannot
offer separate POLR and non-POLR service;

Reject recommendations of SDG&E, PG&E, and SCE for minimum core requirements
for the Designated POLR that are not directly necessary to ensure that the Designated
POLR can fulfill its narrow, statutorily prescribed service obligation;

Reject SDG&E’s argument that not more than one POLR can exist within a single IOU
service territory; and

Confirm that PG&E’s concern that an existing POLR will not be fully relieved of its
POLR obligations within the new, Designated POLR’s territory is unfounded based on
statute.

THE COMMISSION SHOULD ADOPT SDG&E’S RECOMMENDATION TO
ISSUE FINDINGS ON THE THRESHOLD QUESTIONS TO ESTABLISH THE
CORE ELEMENTS OF A DESIGNATED POLR FRAMEWORK REGARDLESS
OF CURRENT INTEREST

The Commission should adopt SDG&E’s recommendation to issue a Decision with

findings on the Phase 2 Threshold Questions to establish the core elements of a designated POLR

framework.® This Decision should be issued by the second quarter of 2025, in accordance with the

5

All subsequent code sections cited herein are references to the California Public Utilities Code

unless otherwise specified.

6

See SDG&E Opening Comments, at 35. Note that other parties also recommend that consideration

of the primary topic areas is premature given the lack of near-term interest in transferring POLR service to
a Designated POLR. However, these parties did not recommend, as SDG&E did, a near-term Phase 2



timeframe set forth in the Ruling’s procedural schedule.” The Commission should also defer
consideration of the Ruling’s more granular Primary Topic Areas until there is cause to do so —
i.e., parties’ express interest in transferring POLR service to a Designated POLR. By establishing
the core elements of the Designated POLR framework and directing that the Commission will
consider the Primary Topic Areas when parties wish to move forward with the transfer of POLR
responsibilities, the Commission will satisfy its obligations under section 387.

As CalCCA noted in Opening Comments,® section 387 mandates that the Commission
develop a Designated POLR framework, regardless of interest in that framework from existing
POLRs or prospective Designated POLRs.’ In pursuit of that statutory mandate, the Commission
should address the core elements of the Designated POLR framework now, even if there is no or
limited interest in transferring POLR obligations from an existing POLR to a Designated POLR.
Specifically, the Commission should address the nature of its regulatory authority over a
Designated POLR and the ability of a Designated POLR to secure cost recovery for the cost of
operating as POLR. In doing so, the Commission will faithfully comply with section 387 and will
also give LSEs a sense of what to expect for these key threshold issues if or when interest develops
in Designated POLR service. Indeed, by providing clarity regarding the nature of the

Commission’s authority over a Designated POLR—and confirming that it extends no further than

Decision on the threshold questions. See, e.g., DA Parties Opening Comments, at 3, 10; PG&E Opening
Comments, at 14-15; Cal Advocates Opening Comments, at 11.

! Ruling, at 14.

8 CalCCA Opening Comments, at 3-4.

? See Cal. Pub. Util. Code § 387(d) (“The commission shall develop a process to facilitate a joint
application from load-serving entities that are not electrical corporations to request to transfer the
responsibilities of the provider of last resort.”); id. § 387(f) (the Commission “shall develop additional
threshold attributes for a[n LSE] other than an electrical corporation to serve as provider of last resort to
retail end-use customers in California”).



a Designated POLR’s POLR-specific services—the Commission may well shape interest in the
Designated POLR framework, even if that interest is limited now.

CalCCA agrees with SDG&E and other parties recommending that the Commission stop
short of building out the entirety of the Designated POLR framework and addressing the Primary
Topic Areas given the current lack of interest in Designated POLR service. While section 387
mandates the development of the Designated POLR Framework, it doesn’t provide a deadline by
which the Commission must do so. Given that, CalCCA agrees that the Commission should
conserve its limited resources and refrain from going further than resolving the core aspects of the
Designated POLR framework. Instead, the Commission should rule that if an existing POLR and
a prospective Designated POLR become interested in transferring POLR obligations to the
prospective Designated POLR, the two LSEs should submit notice to the Commission of that
interest through a Tier 1 Advice Letter. In turn, as SDG&E suggested, the Commission should
then re-open this proceeding to fully address the Primary Topic Areas in the context of that

concrete expression of interest.!'”

After addressing those Primary Topic Areas, the interested
parties would then submit their joint application consistent with section 387.

This method of developing the details of the Designated POLR framework will comply
with the requirements of section 387, and also ensure the Commission is not building the
Designated POLR framework only in the abstract. As Cal Advocates explained, without a
demonstration of interest, efforts to fully establish the Designated POLR framework without clear

interest will necessarily rely on assumptions that could prove irrelevant or become outdated.!! Cal

Advocates also rightly warns that building out the Designated POLR framework “prematurely”

10 SDG&E Opening Comments, at 35.
H Cal Advocates Opening Comments, at 11-12.



could “also risk creating unreasonable barriers or rules for any future transfer of POLR
responsibilities.” !> The Commission should avoid these pitfalls.

The scope of the Commission’s jurisdiction over a Designated POLR and a Designated
POLR’s ability to secure cost recovery for its POLR service are the central threshold questions
this Commission should address. The Commission should address these key issues now, and adopt
SDG&E’s recommendation to defer consideration of the more granular elements of the Designated
POLR Framework until two LSEs (one existing POLR and one prospective Designated POLR)
submit a firm expression of interest in the transfer of POLR service to the prospective Designated
POLR.

III. PARTY RECOMMENDATIONS TO BROADEN THE COMMISSION’S

AUTHORITY OVER A DESIGNATED POLR SHOULD BE REJECTED BASED
ON THE PLAIN LANGUAGE OF SECTIONS 216 AND 387

The Commission should reject arguments of PG&E, Cal Advocates, SDG&E, and SCE
regarding the necessity of broad jurisdictional Commission authority over a Designated POLR.
There is no dispute that sections 216 and 387 grant the Commission a degree of expanded
regulatory authority over an LSE that becomes a Designated POLR. But that expanded authority
is limited by those provisions’ express and unambiguous statutory language. As set forth below,
the Commission should: (1) reject party arguments regarding Commission jurisdiction outside of
a Designated POLR’s POLR-specific services; (2) reject SDG&E’s argument for an expansive
view of Commission jurisdiction based on a non-IOU customer becoming “captive” to the non-
I0U; and (3) reject SDG&E’s and PG&E’s arguments that a Designated POLR cannot offer

separate and distinct non-POLR services that the Commission does not regulate.

12 Id. at 12.



A. Recommendations of PG&E, Cal Advocates, SDG&E, and SCE to Expand
Commission Jurisdiction Beyond the Statutory Requirement of a Designated
POLR’s POLR-Specific Services Should be Rejected

PG&E’s, Cal Advocates’, SDG&E’s, and SCE’s arguments that the Commission’s
jurisdiction over a Designated POLR should extend beyond the POLR-specific services should be
rejected based on the express and unambiguous statutory language in sections 216 and 387. Section
387(j) states that the Commission has authority to regulate a Designated POLR “as a public
utility.”!* However, the Commission can only do so “for the services provided by the provider of
last resort pursuant to this article to ensure the provision of electrical service to customers
without disruption if a load-serving entity fails to provide, or denies, service to any retail end-
use customer in California for any reason.”'* Section 216(a)(2) is similar, stating that a
Designated POLR “is a public utility subject to the jurisdiction, control, and regulation of the
commission and the provisions of this part regarding providing that service.”'® In other words,
the Commission is authorized to exercise a degree of regulatory supervision over a non-IOU LSE
taking on POLR responsibilities, but the Commission’s authority is limited to that LSE’s POLR-
specific services.

The Commission must give meaning to these explicit statutory limitations when structuring
the Designated POLR framework. !¢ Had the Legislature not intended the emphasized language to
be a limitation on Commission authority, there would be no reason to include it at all in section
387(j), or in section 216(a)(2). Instead, the Legislature could have simply directed that once an

entity becomes a Designated POLR, the Commission has authority to regulate that entity as a

13 Cal. Pub. Util. Code § 387()).

14 Id. (emphasis added).

15 Id. § 216(a)(2) (emphasis added).

16 See, e.g., Tuolumne Jobs & Small Bus. Alliance v. Superior Court, 330 P.3d 912, 1038 (Cal. 2014)
(“It is a maxim of statutory interpretation that courts should give meaning to every word of a statute and
should avoid constructions that would render any word or provision surplusage.”).



“public utility.” That broader regulatory authority would necessarily include the ability to
supervise the Designated POLR’s POLR-specific services. So, to give meaning to all of section
387() and all of section 216(a)(2), as California law requires, the Commission must recognize
that its ability to regulate a Designated POLR is limited.

Some parties submitting comments in this proceeding acknowledge this limitation in
California law. Shell Energy and the DA Parties correctly note that section 387 curtails the
Commission’s regulatory authority over a Designated POLR.!” And even SCE concedes that
section 387 does not require Commission regulation of anything more than a Designated POLR’s
POLR-specific services.'®

In contrast, none of the parties that argue for expansive Commission regulation over a
Designated POLR meaningfully address the express language of sections 387 and 216. PG&E
concludes with limited discussion that the Commission should exercise regulatory authority over
more than just a Designated POLR’s POLR-specific service.!” At best, PG&E argues that is the
case “because it is unclear whether a non-IOU LSE serving as POLR can adequately separate its
LSE-related procurement and ratemaking activity from its POLR responsibilities[.]”?° But that
argument takes a simplistic view of a Designated POLR’s ability to provide a separate POLR-
specific service.?! PG&E’s argument that such lack of clarity should necessitate expansive

regulatory authority is also premature given the Commission has not yet fully explored the

potential regulatory framework for a non-IOU LSE serving as POLR. And, more importantly, it

17
18

Shell Energy Opening Comments, at 2-3; DA Parties Opening Comments, at 4-6.

SCE Opening comments, at 14 (“‘Alternatively, this provision can be read to confer broad authority
on the Commission to regulate @ non-IOU’s POLR service as a public utility service, but not its other
services (e.g., CCA or DA services) because those other services are not provided by the non-IOU in its
POLR capacity.”) (emphasis added).

19 See PG&E Opening Comments, at 7-10.

20 Id. at 8-9.

21 See Section 111.C., infia.



says nothing about the statutory text of sections 216 and 387, which must guide this Commission’s
work in developing a Designated POLR Framework.

Cal Advocates similarly minimizes the express statutory limitations on the Commission’s
regulatory authority. Rather than confront those limitations head on, Cal Advocates argues that the
Commission’s authority is expansive because section 387(j) grants the Commission authority to
“do all things that are necessary and convenient in the exercise of this power.”?* But this clause of
section 387 is self-referential. It does not empower the Commission to exercise anything beyond
the authority to regulate a Designated POLR “for the services provided by the provider of last
resort pursuant to this article to ensure the provision of electrical service to customers without
disruption if a load-serving entity fails to provide, or denies, service to any retail end-use
customer in California for any reason.”*® In other words, when exercising the limited regulatory
oversight over POLR service, the Commission can do all things necessary and convenient. Any
other, more expansive interpretation would again render the limiting language in section 387 mere
surplusage, which California law does not permit.>*

SDG&E’s arguments fare no better. Indeed, SDG&E’s first argument in favor of broad
Commission regulation over a Designated POLR is made in conclusory fashion, with SDG&E
stating without support that once an LSE becomes a Designated POLR it becomes subject to the
Commission’s “plenary jurisdiction under Section 701.”2> But nowhere does SDG&E wrestle with

the limiting language in section 387, which establishes that a Designated POLR becomes a public

2 Cal Advocates Opening Comments, at 2-4.

2 Cal. Pub. Util. Code § 387()).
24 See, e.g., Tuolumne Jobs & Small Bus. Alliance, 330 P.3d at 1038.
= SDG&E Opening Comments, at 11-12.



utility only for the purpose of providing service to customers whose LSE failed to provide them
service. ¢

SDG&E then pivots to a discussion of the legislative history of section 387.>” This
discussion is unnecessary. When statutory language is clear and unambiguous there is no basis to
consider legislative history.?® Nowhere does SDG&E—or any other party—claim that sections
216(a)(2) or 387 are ambiguous. As such, consideration of the legislative history of Senate Bill
(SB) 520 is inappropriate. Even if a discussion of legislative history was appropriate, the bill
analysis referenced by SDG&E explicitly recognizes that SB 520 “[r]equires the CPUC to
supervise and regulate each POLR, as necessary, as a public utility for the services it provides as
a POLR.%

Finally, despite recognizing that section 387 does not require full, IOU-style regulation
over a Designated POLR,*® SCE suggests that the Commission could still reach beyond a
Designated POLR’s POLR-specific services “if doing so is cognate and germane to the
Commission’s regulation of the non-IOU’s POLR service[.]”*! Not so. SCE is correct that in
PG&E Corp. v. Pub. Util. Comm’n, the California Court of Appeals affirmed Commission

regulatory oversight of the non-public-utility holding companies of California’s three large

26 Cal. Pub. Util. Code § 387()).

27 SDG&E Opening Comments, at 11-12.

28 Cal. State. Univ., Fresno Ass’n, Inc. v. Cty. Of Fresno, 9 Cal. App. 5th 250, 266 (Cal. App. 2017);
see alsoD. 17-06-026, Decision Revising Compliance Requirements for the California Renewables
Portfolio Standard in Accordance with Senate Bill 350, R.15-02-020 (June 29, 2017), at 5-6 (noting that
California courts have dictated that unambiguous statutory language controls the Commission’s
interpretations of California law).

2 Senate Rules Committee Office of Senate Floor Analyses, SB 520 Analysis, at 3 (Sept. 10, 2019)
(emphasis added).

30 SCE Opening Comments, at 14 (“Alternatively, this provision can be read to confer broad authority
on the Commission to regulate @ non-IOU’s POLR service as a public utility service, but not its other
services (e.g., CCA or DA services) because those other services are not provided by the non-IOU in its
POLR capacity.”) (emphasis added).

3 Id. at 14-15.

10



I0Us.3? But that precedent is of little use here since the court’s decision in PG&E Corp. turned on
the fact that the Commission sought to exercise its authority over the holding companies only to
enforce on the holding companies the preconditions to their very formation.** The court stated
explicitly that the Commission in that case did “not seek to exercise general regulatory control
over the holding companies as if they were public utilities[.]”3*

Non-IOU LSEs like community choice aggregators (CCA) are in fundamentally different
positions than the holding companies at issue in PG&E Corp. Unlike those holding companies,
there are no preconditions on the creation of a CCA at issue here that would allow for the
Commission to reach beyond the limited regulatory authority granted to the Commission under
section 387 if a CCA becomes a Designated POLR, even if doing so was “cognate and germane”
to the regulation of a public utility. Indeed, exercising authority over a CCA’s non-POLR services
would run afoul of the State’s long-standing approach to CCA regulation, where the bulk of CCA
operations are governed by publicly accountable local officials, and where CCAs are subject to
open meeting, public record, and conflict of interest laws. As such, PG&E Corp.—and by
extension section 701—does not provide the Commission with an expanded base of regulatory
authority beyond the explicit grant of limited authority under section 387.

The Commission should look to the statutory text of SB 520 and find that its authority over
anon-I0OU Designated POLR extends only to that Designated POLR’s POLR-specific services. At
the same time, the Commission should reject the recommendations of PG&E, Cal Advocates,

SDG&E, and SCE to broaden Commission authority beyond the express and unambiguous

statutory language.

32 PG&E Corp. v. Pub. Util. Comm’n, 118 Cal. App. 4th 1174, 1198-99 (Cal. App. 2004).
33 Id. at 1201.
34 Ibid.

11



B. SDG&E’s Unjustified Argument for Expansive Jurisdiction Based on the Non-
IOU Customers Becoming “Captive” Should be Rejected

Leaving the statutory text of sections 387 and 216(a)(2) behind, SDG&E argues for an
expansive view of Commission authority over a Designated POLR because, in its view, once a
non-IOU becomes POLR, the non-IOU’s customers become “captive.”*> SDG&E argues that this
means that there can be no separation between a Designated POLR’s POLR-specific services and
its non-POLR services. The consequence of this argument is a conclusion that SB 520—if
operationalized—ends the limited customer choice Californians now enjoy. But that is not the
case. The Commission should disregard SDG&E’s policy-based arguments favoring expansive
Commission regulation—even if the explicit statutory language of section 387 permitted such
expansive regulation (which it does not).

The heart of SDG&E’s policy-based arguments is its contention that when a non-IOU
becomes a Designated POLR, its customers will find that the non-IOU’s “existing retail service”
is now their “only electric generation service” option such that they are now “captive” to that non-
I0U.*¢ SDG&E never explains why that is the case, and the flaws of SDG&E’s argument become
clear when weighed against the limited scope of POLR service under section 387. Section 387
defines the POLR as the LSE that must “provide electrical service to any retail customer whose
service is transferred to the designated [LSE] because the customer’s [LSE] failed to provide, or
denied, service to the customer or otherwise failed to meet its obligations.”*” In other words,
California law makes clear the POLR is obligated to serve load only insofar as that load is returned

to it on an involuntary basis.*® By taking on the POLR role, an LSE does not become the sole

3 SDG&E Opening Comments at 3-7, 26-27.
36 Id. at 5 (emphasis added).

37 Cal. Pub. Util. Code § 387(a)(3).

3 Ibid.

12



provider in a given service territory, nor does it become the default provider in that given service
territory. Nor is POLR service, as SDG&E contends, “the retail electric service offered by the non-
IOU POLR to customers who have no other service option[.]”** POLR service is as section
387(a)(3) defines it: the obligation to provide service to customers where their original LSE failed
to provide them service.

There are myriad ways in which Designated POLR service could play out, but—contrary
to SDG&E’s contention—approving a non-IOU LSE as a Designated POLR does not render that
LSE’s customers captive. For instance, if a non-IOU LSE becomes a Designated POLR for the
entirety of an IOU’s service territory, it will be obligated to serve all customers who return to it if
their existing LSE fails to provide them with service. But under current law, the IOU in that service
territory will remain, and its duty to serve customers that voluntarily elect IOU service under
section 451 will remain, too. Further, customers of the non-IOU LSE that becomes the Designated
POLR could have the option to depart from the non-IOU LSE to a direct access provider. In either
case, the customers of the non-IOU LSE that became a Designated POLR do not become captive
simply because the non-IOU LSE became a Designated POLR.

The risk of customers becoming “captive” to their non-IOU LSE that is Designated as a
POLR is even more limited if the non-IOU becomes POLR for only a portion of an IOU’s service
territory, an arrangement section 387(c) expressly permits.*® In that arrangement, the existing IOU
would clearly continue to operate and serve load throughout the entirety of its service territory and
would provide a clear option for customers of the non-IOU LSE to voluntarily choose if they

deemed appropriate. All that would change is that the non-IOU LSE designated as POLR would

39 SDG&E Opening Comments, at 26.

40 Cal. Pub. Util. Code § 387(c) (“The application may request a transfer of the responsibilities of the
provider of last resort for the entire service territory of the electrical corporation or for a portion of that
service territory”) (emphasis added).

13



stand ready to serve involuntarily returned load for a portion of the IOU’s service territory. This
would be the case such that if another non-IOU LSE (like a DA provider) failed, or if the IOU
failed (a result that is unlikely) within that territory, its load would transfer to the Designated
POLR. Once again, nothing about the Designated POLR in this scenario would render its existing
customers “captive.”

In the absence of any such “captive” customers, most of SDG&E’s policy arguments in
favor of expansive Commission jurisdiction fall away. But even if some customers did end up
captive due to the designation of their non-IOU LSE as a Designated POLR, it still would not
justify full Commission jurisdiction because non-IOUs, like CCAs, are fundamentally different
than profit-motivated entities like existing IOUs. Commission oversight is rightly heightened when
customers are held captive by a monopoly company with profit motives. The same concerns are
not present when the LSE—Ilike a CCA—is publicly accountable, has no profit motive, and has
existing obligations to set rates in public, conduct its meetings in public, and allow for public
participation. Indeed, that public agency accountability is analogous to—and displaces the need
for—the Commission’s review of CCA rates and services. So even if a customer does somehow
become captive by virtue of its existing LSE becoming a “Designated POLR”—again, which is
unlikely—that “captive” customer will be subject to the decisions of a public agency accountable
to the public. These critical distinctions further eliminate SDG&E’s justifications for expansive
Commission jurisdiction.

C. SDG&E’s and PG&E’s Unfounded Arguments That a Designated POLR
Cannot Offer Separate POLR and Non-POLR Services Should be Rejected

SDG&E’s and PG&E’s arguments against the possibility that a Designated POLR can offer
separate and distinct non-POLR, and non-Commission regulated, services should be rejected.

Once again, these arguments have no statutory basis. Section 387 defines POLR service narrowly
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to ensure that involuntarily returned customers are provided service from the Designated POLR.*!
Section 387 similarly defines the Commission’s jurisdiction narrowly to allow for “public utility”
style regulation over a Designated POLR’s POLR-specific services only.*> While there may be
some practical challenges with developing separate POLR-specific services for a Designated
POLR, the Commission can and should deal with them in the context of a joint application for
Designated POLR service, not in the abstract in response to these Threshold Questions. Regardless
of where the Commission deals with those issues, the Commission should acknowledge that
nowhere does California law require that once an LSE becomes a Designated POLR its existing,
non-POLR-specific services collapse into its POLR offerings.

Even SCE acknowledges this fact, explaining that it would be possible for a Designated
POLR to offer separate POLR and non-POLR services.* This separation between POLR and non-
POLR offerings could unfold in several ways. The Designated POLR, as SCE explains,* could
operate each service with a separate procurement portfolio, with separate POLR and non-POLR
rates. In this arrangement, the Commission could protect against cost-shifting between the non-
POLR and POLR services by reviewing just the POLR rates to ensure that they are just and
reasonable, as Cal. Pub. Util. Code section 451 requires.

Alternatively, the Designated POLR could elect to operate with a single procurement
portfolio intended to serve both POLR and non-POLR customers. However, the Designated POLR
could elect to charge any incremental costs associated with procurement to serve involuntarily
returned load to those customers. In this second scenario, the Commission would once again have

regulatory oversight over the Designated POLR’s POLR-specific rates to ensure they are just and

414 §387)3).

2 Id. § 387(j).

43 See SCE Opening Comments, at 4-7.
H 1d. at 6.
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reasonable. And by exercising oversight over the POLR-specific rates, the Commission will be
able to ensure that POLR customers are not subsidizing non-POLR customers.

Finally, a Designated POLR could also consider establishing a separate, POLR-specific
entity that provides POLR services entirely separate from the affiliated entity’s non-POLR
offerings. In this scenario, and indeed in each of the other two scenarios, the Commission would
have regulatory oversight over the rates the Designated POLR charges for POLR service. The
Commission would be able to ensure that the rates are non-discriminatory, such that the Designated
POLR provides service to all customers who suffer an LSE failure regardless of their customer
class (and even if the Designated POLR does not provide non-POLR service to all customer
classes*). And the Commission would be able to ensure that the rates for POLR service are just
and reasonable. Section 387—which defines the scope of POLR service and the Commission’s
authority over that service narrowly—requires nothing more.

As SCE acknowledges, there are feasible avenues through which a Designated POLR can
elect to offer distinct POLR and non-POLR services. Nothing in California law forecloses that
ability and the Commission will fulfill its regulatory role under sections 216(a)(2) and 387 by
regulating the POLR-specific services of a Designated POLR only. As a result, SDG&E’s and

PG&E’s arguments should be rejected.

45 SDG&E suggests that if an LSE becomes a Designated POLR, it must provide all of its services to

all customers, universally. See SDG&E Opening Comments, at 17. SDG&E again glosses over the limited
nature of POLR service under California law. While a Designated POLR would be obligated to provide
POLR-specific services universally, across customer classes, Cal. Pub. Util. Code § 387(c)(7) (emphasis
added), that does not mean that a Designated POLR would be barred from providing non-POLR services to
only specific customer classes.
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IV.  THE COMMISSION SHOULD REJECT SDG&E’S, PG&E’S, AND SCE’S
RECOMMENDATIONS FOR UNNECESSARY CORE QUALIFICATION
REQUIREMENTS FOR THE DESIGNATED POLR

The Commission should structure the core qualifications required of any prospective
Designated POLR to directly ensure that the Designated POLR can fulfill its narrow, statutorily
prescribed service obligation. Additional requirements suggested by parties including SDG&E,
PG&E, and SCE are unnecessary to fulfill this obligation.

The surest way to meet this standard is to ensure that a prospective Designated POLR has
sufficient liquidity, can borrow funds as necessary, and has a history of satisfying state
procurement obligations to a reasonable degree. There appears to be broad agreement regarding at
least some of these criteria. CalCCA proposes in opening comments that the Commission can
ensure that a prospective Designated POLR will fulfill its obligation to serve involuntarily returned
load by requiring that the prospective Designated POLR: (1) maintains 45 Days Liquidity on Hand
(DLOH) to procure energy for one month; (2) has an investment grade (IG) credit rating; and (3)
materially meets state-mandated procurement requirements for 12 months prior to submission of
the joint application.*®

Requiring additional levels of liquidity as proposed by SDG&E, PG&E, and SCE—
whether by pricing energy at “stressed” prices or contemplating the simultaneous failure of all
LSEs within a prospective Designated POLR’s POLR-service area47—should be rejected. Not
only would the simultaneous failure of multiple LSEs within a single Designated POLR service
area be largely unprecedented, requests for expanded financial criteria ignore the existence of the

Financial Security Requirement (FSR). As the Commission is aware, the FSR—which in the case

46 See CalCCA Opening Comments, at 16.
47 See, e.g., SDG&E Opening Comments, at 28-29; PG&E Opening Comments, at 11; SCE Opening
Comments, at 16-18.
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of a Designated POLR would be posted by the other LSEs protected by that Designated POLR—
is set aside to provide a backstop to ensure that the POLR can serve involuntarily returned load.
In other words, the FSR is the first line of defense that ensures that the POLR can fulfill its core
POLR obligation—not the POLR’s liquidity. The liquidity level and IG credit rating CalCCA
proposes goes above and beyond that first line of defense to provide yet further protection against
the possible failure of a Designated POLR’s ability to serve involuntarily returned load.

The Commission should also refrain from requiring ongoing financial monitoring of a
Designated POLR since that effort would be largely duplicative of the Tier 2 financial reporting
metrics the Commission established in Phase I of this proceeding. In other words, if a Designated
POLR begins to suffer financial distress, the Commission will learn of it through those early
warning, Tier 2 reporting obligations, and duplicative financial monitoring is unnecessary.

As PG&E acknowledges, each of the proposed obligations is stricter than what is required
of existing IOU POLRs since the large IOUs are POLR by default and California law requires no
specific liquidity or credit rating showing for the IOUs to maintain their roles as POLR.* Thus, in
some regard, a Designated POLR will provide more stability to the California grid. Rather than
simply assuming that the large IOUs can operate as POLR by default, the Commission can institute
the above controls to ensure that Designated POLRs are properly equipped to serve a reasonable
level of involuntarily returned load, just as section 387 requires. Therefore, any minimum

requirements proposed by parties over and above what CalCCA proposed should be rejected.

48 PG&E Opening Comments, at 11.
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V. THE COMMISSION SHOULD REJECT SDG&E’S ARGUMENT THAT MORE
THAN ONE POLR CANNOT EXIST WITHIN A SINGLE 10U SERVICE
TERRITORY

According to SDG&E, “[s]ection 387(e) makes clear that there can be only one POLR in
a given service territory.”* To the extent SDG&E makes this claim to state that there can be only
one POLR in a given IOU service territory—versus the claim that there is only one POLR in a
given POLR service territory—SDG&E is wrong.

In establishing the Designated POLR Framework, the Commission should make clear that
California law expressly permits multiple POLRs within a single IOU service territory. Indeed,
section 387(c) makes this plain, explaining that a joint application for Designated POLR service
“may request a transfer of the responsibilities of the provider of last resort for the entire service

territory of the electrical corporation or for a portion of that service territory.”°

If a Designated
POLR becomes POLR for only a portion of an IOU’s service territory, the IOU will necessarily
remain POLR for the remainder of its service territory.

This result is not contrary to section 387(e). Instead, section 387(¢e) adds that when another
entity takes on POLR service, the prior POLR is freed from providing that same POLR service.
So, if a Designated POLR only operates within a portion of an IOU’s service territory, section
387(e) makes sure that the prior POLR is not liable to provide POLR service to the portion now
served by the Designated POLR. But it does not free the prior POLR from continuing to provide
POLR service to the remainder of the territory, and it does not bar the operation of two POLRs in
a single territory, as SDG&E claims. Any other interpretation would lead to an unavoidable

conflict with section 387(c) which, again, clearly contemplates the service of two POLRs in a

single territory.

9 SDG&E Opening Comments, at 3 (emphasis added).
50 Cal. Pub. Util. Code § 387(c) (emphasis added).
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V. THE COMMISSION SHOULD REJECT PG&E’S CONCERN THAT AN
EXISTING POLR WILL NOT BE FULLY RELIEVED OF ITS POLR
OBLIGATIONS WITHIN THE NEW, DESIGNATED POLR’S TERRITORY

PG&E generally opposes the concept of a Designated POLR Framework throughout its
comments. Core to that opposition is PG&E’s concern that even if a Designated POLR enters the
marketplace, PG&E will remain on the hook to provide ultimate POLR services if or when the
Designated POLR exits the market.>! While PG&E’s concern makes sense in theory, the statutory
language of section 387 makes clear that it will not be a risk in practice.

Section 387(e) clarifies that an existing POLR is freed of its obligation to operate as POLR
in all or a portion of its service territory if another entity becomes a Designated POLR for those
portions of the existing POLR’s service territory. The Commission should confirm that this
statutory provision does not permit a reversion to the original POLR if the Designated POLR fails
unless that reversion is triggered by the joint application section 387 requires to transfer POLR
obligations.

As noted above, section 387(e) provides that an existing POLR is relieved of its POLR
obligations so long as another entity is serving as a Designated POLR. PG&E interprets this
statutory language to suggest that it will lose the protection of 387(e) if the Designated POLR goes
under or simply elects to end its POLR service. But this conclusion ignores that section 387
establishes only one way for a POLR to end its operations as a POLR, and that is through a joint
application to transfer POLR service to another entity.>> Section 387(b) states that the POLR is
either the large IOUs (by default), or another LSE if “it is designated by the Commission pursuant

to [the application processes in] subdivision (c) or (d).”>® Properly considered, this statutory

31 PG&E Opening Comments, at 1-6.
2 See Cal. Pub. Util. Code § 387(b).
>3 1bid.
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language obviates PG&E’s concern that it will somehow become the guarantor of a Designated
POLR and that it will be required to operate on standby in case that Designated POLR fails. As
SCE explains, “[a] POLR service provider—whether IOU or non-IOU—must truly be the provider
of last resort for retail procurement in its service area” such that the “POLR does not have a
backstop because it is the backstop procurement provider in its service territory.”>* SCE is correct,
and the Commission should confirm this interpretation of section 387 in developing a Designated
POLR Framework.

As is the case today for the incumbent IOU POLRs, a Designated POLR simply “cannot
be allowed to fail.”> The statutory regime acknowledges this by obligating the Commission to
establish core financial and procurement criteria that a prospective Designated POLR must meet
before becoming a Designated POLR. In other words, the statute recognizes that California’s
POLRs must not fail, and it entrusts the Commission with the necessary discretion to only approve
Designated POLR service if it is convinced that the Designated POLR is situated to fulfill this
fundamental obligation.

The Commission should respond to PG&E’s concerns that it could remain liable as a
secondary POLR even if another entity becomes a Designated POLR by confirming that once a
Designated POLR takes on POLR service, the only method for relinquishing that new role is

through a subsequent joint application to transfer that service to another LSE.

> SCE Opening Comments, at 5 (emphasis added).

35 1d.
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VII. CONCLUSION

CalCCA respectfully requests that the Commission adopt the recommendations set forth

herein.

Respectfully submitted,

/s/ Andrew Ball

Andrew Ball

Tim Lindl

KEYES & FOX LLP

580 California Street, 12th Floor

San Francisco, CA 94104

Telephone: (408) 621-3256

E-mail: aball@keyesfox.com
tlindl@keyesfox.com

January 24, 2025
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