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SUMMARY OF RECOMMENDATIONS

The Commission should move forward with establishing the framework for non-IOU LSE
POLR service regardless of current interest among existing POLRs or non-IOU LSEs in
transferring POLR service from an existing POLR to a non-IOU LSE POLR;

The Commission’s framework for non-IOU LSE POLR service should acknowledge that
the Commission’s regulatory authority over a non-IOU LSE POLR is limited to only the
non-IOU LSE’s POLR-specific services. Limiting the Commission’s jurisdiction in this
way will faithfully implement the text of California Public Utilities Code sections 216(a)(2)
and 387(j), and will harmonize the oversight over a non-IOU LSE POLR with the
Commission’s existing, limited jurisdiction over non-IOUs;

The Commission should provide a non-IOU POLR with the same forms of cost recovery
now available to existing IOU POLRs unless and until there is a demonstration those
existing forms of cost recovery will fail to make a non-IOU POLR whole for its role of
serving returned customers. Such cost recovery should follow the same methodologies set
forth in the POLR Phase 1 Decision, including requiring entities being served by the non-
IOU POLR to post a FSR and pay re-entry fees; and

To ensure the non-IOU POLR can fulfill its core POLR function while awaiting receipt of
any owed re-entry fees, the Commission should require any non-IOU POLR to: (1)
establish it has sufficient liquidity (45 days liquidity on hand) to provide energy service to
the entire customer base of the largest LSE in its proposed POLR service area for one
month’s time; and (2) have an IG credit rating.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Implement
Senate Bill 520 and Address Other Matters
Related to Provider of Last Resort. R.21-03-011

CALIFORNIA COMMUNITY CHOICE ASSOCIATION’S
COMMENTS ON THRESHOLD QUESTIONS
The California Community Choice Association! (CalCCA) submits these comments on
threshold questions pursuant to the October 24, 2024, Assigned Commissioner’s Phase 2 Scoping
Memo and Ruling’ (Ruling). The Ruling seeks comment on 11 Threshold Questions (and
subparts). CalCCA provides the following initial comments on those Threshold Questions.

I. INTRODUCTION

Senate Bill (SB) 520 enacted California Public Utilities Code® section 387 and amended
section 216, requiring the California Public Utilities Commission (Commission) to develop rules
and regulations for a Provider of Last Resort (POLR) should a retail electric provider fail.* Phase

1 of this proceeding established such rules for investor-owned utilities (IOU) serving as the

! California Community Choice Association represents the interests of 24 community choice

electricity providers in California: Apple Valley Choice Energy, Ava Community Energy, Central Coast
Community Energy, Clean Energy Alliance, Clean Power Alliance of Southern California, CleanPowerSF,
Desert Community Energy, Energy For Palmdale’s Independent Choice, Lancaster Energy, Marin Clean
Energy, Orange County Power Authority, Peninsula Clean Energy, Pico Rivera Innovative Municipal
Energy, Pioneer Community Energy, Pomona Choice Energy, Rancho Mirage Energy Authority, Redwood
Coast Energy Authority, San Diego Community Power, San Jacinto Power, San José Clean Energy, Santa
Barbara Clean Energy, Silicon Valley Clean Energy, Sonoma Clean Power, and Valley Clean Energy.

2 Rulemaking (R.) 21-03-011, Order Instituting Rulemaking to Implement Senate Bill 520 and
Address Other Matters Related to Provider of Last Resort, Assigned Commissioner’s Phase 2 Scoping
Memo and Ruling (Oct. 24, 2024).

3 All subsequent code sections cited herein are references to the California Public Utilities Code
unless otherwise specified.

4 SB 520 (Stats. 2019, Ch. 408).



POLR.> Section 387 also requires the Commission to develop rules and regulations allowing a
load-serving entity (LSE) other than an IOU, such as a community choice aggregator (CCA) or
electric service provider (ESP), to serve as a POLR (referred to in statute and here as a Designated
POLR), which is set to be accomplished in Phase 2 of this proceeding. Despite the Threshold
Questions concerning “interest” by IOUs and non-IOU LSEs in a Designated POLR, the
Commission must fulfill its statutory obligation and set forth a reasonable pathway (Designated
POLR Framework) through which a non-IOU LSE can become a Designated POLR. The
Commission should do so even if there is currently no or limited interest among existing POLRs
or non-IOU LSEs in a transition to a new POLR landscape.

In creating this Designated POLR Framework, the Commission should: (1) act to preserve
the legislatively protected autonomy of non-IOU LSEs; (2) structure the Designated POLR
Framework to focus on ensuring that any prospective Designated POLR fulfills the fundamental
POLR obligation to serve returned customers; and (3) ensure the Designated POLR is able to
recover all costs for its POLR service, through mechanisms similar to those established in prior
POLR Decisions.® By focusing on these core POLR components, the Commission will faithfully
implement the terms of SB 520, while harmonizing the Designated POLR Framework with
California law limiting the Commission’s regulatory jurisdiction over certain non-IOU LSEs.

As set forth in detail below, CalCCA provides the following overall recommendations in

response to the “Threshold Questions” set forth in the Ruling:

5 See D.24-04-009, Decision Implementing Senate Bill 520 Regarding Standards for Provider of
Last Resort, R.21-03-011 (Apr. 18, 2024) (Phase 1 Decision).

6 For ease of reference and consistency with prior POLR comments and decisions, these comments
use the phrase “returned customer” and “returned load” to refer to customers transferred from an LSE to a
Designated POLR in the case of an involuntary transfer of load. However, in the case of a Designated
POLR, those customers may not be “returning” to their former LSE as most customers would be in the case
where an LSE fails today, and load is returned to the incumbent IOU POLRs.



e The Commission should move forward with establishing the framework for non-
IOU LSE POLR service regardless of current interest among existing POLRs or
non-IOU LSEs in transferring POLR service from an existing POLR to a non-IOU
LSE POLR;

e The Commission’s framework for non-IOU LSE POLR service should
acknowledge that the Commission’s regulatory authority over a non-IOU LSE
POLR is limited to only the non-IOU LSE’s POLR-specific services. Limiting the
Commission’s jurisdiction in this way will faithfully implement the text of
California Public Utilities Code sections 216(a)(2) and 387(j), and will harmonize
the oversight over a non-IOU LSE POLR with the Commission’s existing, limited
jurisdiction over non-IOUs;

e The Commission should provide a non-IOU POLR with the same forms of cost
recovery now available to existing IOU POLRs unless and until there is a
demonstration those existing forms of cost recovery will fail to make a non-IOU
POLR whole for its role of serving returned customers. Such cost recovery should
follow the same methodologies set forth in the POLR Phase 1 Decision, including
requiring entities being served by the non-IOU POLR to post a FSR and pay re-
entry fees; and

e To ensure the non-IOU POLR can fulfill its core POLR function while awaiting
receipt of any owed re-entry fees, the Commission should require any non-IOU
POLR to: (1) establish it has sufficient liquidity (45 days liquidity on hand) to
provide energy service to the entire customer base of the largest LSE in its proposed
POLR service area for one month’s time; and (2) have an Investment Grade (IG)
credit rating.

II. COMMENTS ON THRESHOLD QUESTIONS

1. Is there an IOU that is interested in transferring POLR responsibilities to a
non-IOQU LSE within its service territory?

It is reasonable for the Commission to gauge current interest among the existing POLRs in
transferring POLR responsibilities to a non-IOU LSE, as that interest can inform the Commission’s
development of the Designated POLR Framework that section 387 requires. However, the
Commission should not delay or postpone development of the Designated POLR Framework that
can allow for a non-IOU LSE to become a POLR simply because existing POLRs may not be

interested in transferring their POLR responsibilities today.



Section 387 explicitly provides the legislative mandate for the Commission to develop a
Designated POLR Framework regardless of existing POLR interest. Section 387(d) states that
“[t]he commission shall develop a process to facilitate a joint application from load-serving
entities that are not electrical corporations to request to transfer the responsibilities of the provider
of last resort.”” Section 387(f) also directs that the Commission “shall develop additional threshold
attributes for a [LSE] other than an electrical corporation to serve as a provider of last resort to
retail end-use customers in California[.]”® Sections 387(d) and (f), in other words, are the
directives that catalyze this Phase 2. Neither directive is contingent on interest among existing
POLRs in transferring their POLR responsibilities to another entity. California law is clear that the
legislative choice to use the word “shall” signifies a mandatory legislative directive.’

Given these statutory mandates, answers to questions of whether there is interest in such a
transfer should not impact the Commission’s effort to chart a framework to fulfill the obligations
of section 387. Instead, the Commission should focus on developing a framework to facilitate this
transfer of POLR responsibilities to a Designated POLR and ensure the Designated POLR can
serve customers during the period of POLR services.

a. If so, under what circumstances would the IOU be willing to transfer
its POLR responsibilities to a non-IOU LSE?

CalCCA has no comment at this time, given this question is directed to the IOUs.

2. Is there a non-IOU LSE that is interested in becoming a non-IOU POLR
within a specific territory?

CalCCA members may be potentially interested in exploring the option of becoming a

Designated POLR, though that interest will be contingent on the outcomes of this proceeding.

7 Cal. Pub. Util. Code § 387(d) (emphasis added).
8 Id. § 387(f) (emphasis added).
Id. § 14 (““Shall’ is mandatory and ‘may’ is permissive.”).



Regardless, CalCCA and its members are interested in ensuring that the ability to take over POLR
services is structured and maintained in a just and reasonable manner. The contingent nature of
existing non-I0U interest in taking on POLR responsibilities should also not stop the Commission
in developing that framework. Indeed, the language of section 387 is explicit: the Commission
“shall” develop key portions of a framework for non-IOU POLR service, and those directives are
not preconditioned on an expressed interest by an existing POLR in relinquishing POLR status, or
by a non-IOU LSE in becoming a POLR.

a. If so, under what circumstances would the non-IOU LSE be willing to
accept transfer of POLR responsibilities from an IOU POLR?

CalCCA members may be interested in accepting POLR responsibilities if the
Commission’s adopted Designated POLR Framework at least:

e Includes only limited Commission oversight over the non-IOU that becomes a
POLR. Specifically, the Commission’s jurisdiction should extend to the non-I0U’s
POLR-specific services only;

e Makes explicit that becoming a Designated POLR does not transform a non-IOU
LSE into an electrical corporation as that term is defined, used, and regulated in the
California Public Utilities Code and in the Commission’s past decisions;

e Continues to recognize CCA governing-body authority over rate-setting for
customers;

e Facilitates recovery by the Designated POLR of its POLR-related costs in the same
manner as existing [OU POLRs as described in the Phase 1 Decision, or in a manner
that ensures that the Designated POLR is “made whole,” if it becomes clear that
the current, IOU-specific methods of cost recovery are insufficient to make the
Designated POLR whole;

e Analogous to the cost recovery mechanisms for IOU POLRs described in the Phase
1 Decision:

o Provides that LSEs subject to a non-IOU POLR must post an adequate FSR,
sufficient to cover the costs of re-entry fees adequate to compensate the



Designated POLR for the cost of serving the returned load, including any
incremental procurement necessary to serve the returned load;'°

o Provides that in the event of an involuntary transfer of load from an LSE to
the Designated POLR, the re-entry fee must be paid by the originating LSE,
and if the LSE cannot or does not pay the re-entry fee, the Designated POLR
can draw on the FSR to cover the costs of the re-entry fees not paid by the
LSE;'! and

o Allows the Designated POLR to track and seek recovery of actual
administrative costs (including any credit capacity or financing costs)
and/or procurement costs associated with serving involuntarily returned
load, consistent with the authority granted in the Phase 1 Decision to the
existing, IOU POLRs.!?

3. What is the scope of the Commission’s authority over non-IOU POLR
service providers under Pub. Util. Code Section 387?

Section 387(j) states:

The commission shall supervise and regulate each provider of last resort, as
necessary, as a public utility for the services provided by the provider of last resort
pursuant to this article to ensure the provision of electrical service to customers
without disruption if a load-serving entity fails to provide, or denies, service to
any retail end-use customer in California for any reason. The commission may
do all things that are necessary and convenient in the exercise of this power.'?

Section 387(j) establishes that although the Commission is authorized to exercise a degree of
regulatory supervision over a non-IOU LSE taking on POLR responsibilities, the Commission’s

authority is limited to that LSE’s POLR-specific services.

10 See Phase 1 Decision, at 25-26 (describing the re-entry fees and FSR processes), and Conclusion

of Law (COL) 9, at 105 (“The established cost recovery mechanisms for [OU POLR service are
reasonable and satisfy the requirement in Section 387(g) to ensure the POLR receives reasonable cost
recovery”).

i See id., Finding of Fact (FOF) 64, at 101 (“In the event of a mass involuntary return of customers,
CCAs have 15 days from an IOU’s demand for payment to remit the calculated re-entry fees, after which
the IOUs are authorized to immediately draw upon the defaulting CCA’s FSR instrument in an amount
not to exceed the re-entry fees”).

12 See id., COL 32, at 107 (“The POLR should be authorized, but not required, . . . to establish one
or more memorandum accounts to track actual incremental administrative and/or procurement costs
during a mass involuntary return of customers to POLR service”).

13 Cal. Pub. Util. Code § 387(j) (emphasis added).



The Commission must give meaning to section 387(j)’s explicit statutory limitation when
structuring the Designated POLR Framework. “It is a maxim of statutory interpretation that courts
should give meaning to every word of a statute and should avoid constructions that would render
any word or provision surplusage.”'* The legislature explicitly provided the Commission’s ability
to regulate POLRs “as necessary, as a public utility” enly “for the services provided by the provider
of last resort . . . to ensure the provision of electrical service to customers without disruption if a
load-serving entity fails to provide . . . service[.]”!> The concluding clause of that statutory
language therefore explicitly limits the Commission’s authority to regulate the Designated POLR
to only the Designated POLR’s POLR-specific services, which are the services the Designated
POLR must provide to ensure service without disruption if an LSE fails to provide, or denies,
service to retail end-use customers. '®

It is important to note that had the legislature not intended the emphasized language to be
a limitation on Commission authority, there would be no reason to include it at all in section 387(j).
Instead, the legislature could have simply directed that once an entity becomes a Designated
POLR, the Commission has authority to regulate that entity as a “public utility.” That broader
regulatory authority would necessarily include the ability to supervise the Designated POLR’s
POLR-specific services. So, to give meaning to all of section 387(j), as California law requires,
the Commission must recognize that its ability to regulate a Designated POLR is limited.

The other statutory provision affected by SB 520, section 216(a)(2), supports this

conclusion:

14 Tuolumne Jobs & Small Bus. Alliance v. Superior Court, 330 P.3d 912, 1038 (Cal. 2014).
15 Cal. Pub. Util. Code § 387(j).
16 1bid.



A provider of last resort, as defined in Section 387 . . . is a public
utility subject to the jurisdiction, control, and regulation of the
commission and the provisions of this part regarding providing that
service.!

Like section 387(j), this statutory provision is expressly limited by its concluding clause. Once
again, the legislature determined that a Designated POLR is a “public utility” merely for the
purpose of the Designated POLR’s POLR-specific services, as the non-IOU LSE that becomes
POLR is a “public utility” only “regarding providing that service.”'® This interpretation gives
meaning to all of section 216(a)(2), as the Commission must.!? This interpretation also harmonizes
section 216(a)(2) with the Commission’s expressly limited authority under section 387(j), as
California law directs.?°

Limited Commission authority is also consistent with existing Commission oversight—
consistent with California law—over CCAs. CCAs are obligated to comply with certain
procurement and reliability obligations (including the Commission’s Resource Adequacy (RA),
Integrated Resource Planning (IRP), and Renewable Portfolio Standards (RPS) programs), but the
Commission is not authorized to scrutinize CCA rates, CCA procurement generally, or overall
CCA financials. Relying on SB 520 to expand the Commission’s authority would represent a
significant and unwarranted alteration to current practices. The Commission should reject any such
result.

Importantly, by recognizing that section 387(j) grants the Commission only limited
jurisdiction over a Designated POLR, the Commission should not sanction a ratemaking regime

without guardrails. CCAs are not subject to the Commission’s rate, procurement, or financial

17 Id. § 216(a)(2) (emphasis added).

18 Id.

19 Id. § 387(j) (emphasis added).

20 See, e.g., ZB, N.A, and Zions Bancorporation v. Superior Court, 448 P.3d 239, at 248 (Cal. 2019);
Tuolumne Jobs, 330 P.3d at 1038.



oversight in the manner of IOUs because they are directly responsive to their customers as public
agencies. CCAs are also subject to numerous legal restrictions on public agency operations,
including ratemaking.?!

The public agency accountability and other provisions of State law ensuring that CCA
charges remain in line with the reasonable costs of CCA service are analogous to the Commission’s
review of IOU rates and services and displaces the need for the same sort of regulatory supervision
the Commission exercises over the IOUs. The need for extensive Commission jurisdiction is
further reduced by the fact that POLR service is and should be rare and time limited. It only occurs
in the case of returned load, and then only for a limited period of time before returned customers
are either folded into the default provider’s “normal” non-POLR service options, or returned
customers depart POLR-service for a separate service option.

Section 387(j) contemplates a continuation of the existing approach to non-IOU LSEs. The
legislature has authorized the Commission a degree of expanded regulatory authority over a
Designated POLR, but the statute is explicit that this expanded authority should enly encompass
POLR-specific operations. The Commission must comply with that explicit legislative mandate

when structuring the Designated POLR Framework.

2 As set forth in Public Utilities Code § 366.2, CCAs are formed for the purpose of aggregating the
electrical load of interested customers in their service territory to procure electricity and energy services
on those customers’ behalf. Similar to municipal utilities, CCAs are public agencies. Their governing
boards are comprised of local elected officials from the cities and counties that form the CCA. CCA
governing boards exclusively set the rates for their electricity services. In addition, as public agencies,
CCAs are subject to California open meeting, public record, and conflict of interest laws such as the
Ralph M. Brown Act, the Public Record Act, and the Political Reform Act. CCA governing boards set
electrical rates for their customers within a public process that already provides for decisions made in the
public interest, with transparency, public participation, and public agency accountability.



a. How should the Commission apply existing public utility regulatory
requirements (e.g., cost-of-service ratemaking, reporting
requirements, etc.) to non-IOU POLRs? Does this authority change
depend on whether the non-IOU POLR is a Direct Access (DA)
Provider, a CCA, or another type of LSE?

SB 520 explicitly limits the Commission’s regulation to include only the POLR-specific
services of anon-IOU LSE that becomes POLR. Consequently, the framework for non-IOU POLR
service should facilitate non-IOU POLRs recovering their costs of the POLR-specific services
through rates to ensure such cost recovery. By separating the POLR-specific aspects of a
Designated POLR’s operations, the Commission will be able to exercise applicable regulatory
authority over those POLR specific operations while ensuring the LSE’s autonomy over the LSE’s
non-POLR operations. Critically, any Commission regulatory authority over the non-IOU POLR,
including any potential rate review, should remain focused on the core POLR function of ensuring
that the Designated POLR adequately serves returned customers. The Commission should not
develop a Designated POLR Framework that acts as a backdoor to broader Commission control
over non-jurisdictional LSEs like CCAs.

The core obligation of any POLR—whether an incumbent IOU POLR or a Designated
POLR—is to “provide electrical service to any retail customer whose service is transferred to the”
POLR or Designated POLR “because the customer’s load-serving entity failed to provide, or
denied, service to the customer or otherwise failed to meet its obligations[.]”*? To fulfill that
obligation, a Designated POLR will incur administrative costs associated with onboarding, serving,
and off-boarding returned customers. The Designated POLR may also incur procurement costs. The
Designated POLR must be able to apply for cost recovery for such POLR-specific services through

the framework adopted in this proceeding. Commission jurisdiction or review of rates or cost

2 Cal. Pub. Util. Code § 387(a)(3), (b).

10



recovery beyond the POLR-specific services is unnecessary to ensure that a Designated POLR
fulfills its core POLR obligation and is thus foreclosed by the terms of section 387.

The extent to which the Commission can exercise authority over a non-IOU LSE that
becomes the POLR necessarily depends on specific statutory language governing that LSE.
However, the Commission retains discretion to approve of a transfer of POLR services to a
prospective Designated POLR. The Commission should use that discretion to ensure that non-
I0Us that become POLRs operate on an even playing field with respect to their Designated POLR
service.

The limits on Commission jurisdiction between different types of LSEs is most apparent
when considering the possibility that an ESP might apply to become a POLR. California Public
Utilities Code section 394(f) states explicitly that nothing in the Public Utilities Act—which
includes sections 216(a)(2) and 387(j)—"authorizes the commission to regulate the rates or terms
and conditions of service offered by electric service providers.”?® This clear statutory limitation
on Commission regulation of ESPs is in direct conflict with both sections 216(a)(2) and 387(j),
even if those sections are construed to allow for Commission regulation of a Designated POLR’s
POLR-specific services only. That conflict could be read to bar the Commission from regulating
even just the POLR-specific services of an ESP that seeks to become a POLR. But again, the
Commission is not obligated to accept an application from an ESP to become a Designated POLR;
instead, the Commission “may designate a load-serving entity” to serve as a Designated POLR.?*
The terms of section 387 thus empower the Commission to apply the requirements of non-IOU
POLR service fairly across the board, regardless of the precise nature of a prospective Designated

POLR. As such, if the Commission concludes that it is authorized to regulate the POLR-specific

= Id. § 394(f).
24 Id. § 387(c).

11



services of a CCA that becomes a Designated POLR, it should also mandate that before another
LSE can become a Designated POLR, the Commission must be permitted to regulate the
POLR-specific services of that LSE either through California law or consent of the ESP to the
Commission’s POLR-specific jurisdiction. If the Commission determines that an ESP cannot
consent to POLR-specific jurisdiction, under section 394(f), the Commission will be unable to
approve an application from an ESP that wants to become a Designated POLR.

Ensuring that the Commission structures its regulation of Designated POLRs in a way that
limits its authority to only the POLR-specific services the non-IOU LSE POLR provides is critical
to ensuring the POLR regime complies with California law. It is similarly important that the
Commission refrain from creating an uneven playing field among non-IOU LSEs. The
Commission should use the discretion the legislature entrusted it with to avoid that result.

b. How should the Commission ensure against cost shifting among the
regulated and non-regulated non-IOU services?

The Commission can protect against cost-shifting between POLR and non-POLR services
by ensuring that the Designated POLR is financially able to serve returned customers. In addition,
the Commission should review only the POLR-specific rates of a Designated POLR to ensure that
those rates are not a cross-subsidy to non-POLR customers.

4. Does the Commission’s regulation of the non-IOU LSE POLR as a public
utility extend to non-POLR activities?

5 extending Commission regulation of a Designated POLR

No. As explained above,?
beyond the Designated POLR’s, POLR-specific activities would violate the explicit terms of

sections 387(j) and 216(a)(2). Also as noted above, the Commission must “give meaning to every

word of a statute and should avoid constructions that would render any word or provision

e See Section I1.3., supra.

12



surplusage.”? Additionally, the Commission’s limited jurisdiction over a non-IOU that becomes
a Designated POLR makes sense for CCAs because they are accountable as public agencies and
limited by other provisions of state law. IOUs are not subject to those same constraints, so full
Commission jurisdiction in that case is necessary to protect ratepayers from exorbitant, monopoly,
profit-motivated costs. The same is not true for CCAs.

The Commission’s framework for non-IOU POLR service should recognize that the
legislature explicitly delegated the Commission only limited authority to regulate a Designated
POLR, and that limited authority extends only to the Designated POLR’s POLR-specific services.

5. Is an IOU required to join in a Section 387(c) “joint application” when a
non-IOU proposes to become a non-IOU POLR?

In section 387, the legislature made a choice to require the voluntary participation of both
the existing IOU POLR and the non-IOU LSE in an application to transition POLR service from
the existing IOU POLR to the prospective Designated POLR before the Commission can approve
any such transfer. The maxim that the Commission must give meaning to all words in a statutory
scheme and avoid interpretations that render words mere surplus once again dictates this
conclusion.?” Section 387(c) requires any application from a prospective Designated POLR be
“joint” with the existing IOU POLR. A Designated POLR Framework that allows an LSE to force
areluctant, existing [OU POLR into nominally joining an application to transition POLR service—
even if that existing POLR opposed the application—would not give appropriate meaning to that
statutory language. Had the legislature envisioned such a scenario, the legislature could have
explicitly required only an “application” from a prospective Designated POLR, rather than a

“joint” one. Further, none of the statutorily mandated contents of the application clearly require

26 Tuolumne Jobs, 330 P.3d at 1038.
27 Ibid.

13



input or information from the incumbent POLR. Therefore, the only possible reason the legislature
could have had to require “joint” participation of the incumbent POLR and the prospective
Designated POLR would be to ensure the voluntary participation of the incumbent POLR.?

In crafting the Designated POLR Framework; however, the Commission should
acknowledge that this same logic must apply with equal force to non-IOU LSEs, either in the case
where an incumbent, [OU POLR remains in place, or in the case where a non-IOU LSE has become
a Designated POLR. In the first instance, the Commission should structure the Designated POLR
Framework to affirmatively recognize that existing, incumbent POLRs cannot force a non-IOU
LSE to initiate and join an application for the non-IOU LSE to become a Designated POLR, just
as a prospective Designated POLR cannot force the incumbent IOU POLR to join such an
application.

In the second instance, the framework for non-IOU POLR service must recognize that
section 387(d) also requires a “joint application” to initiate the transfer of POLR service from one
non-IOU LSE to another non-IOU LSE.?° Again, the legislature made a statutory choice to require
a joint application, which the Commission should read to require the voluntary participation of
both parties. In the case of a transfer of POLR service between non-IOU LSEs, this means that
both non-IOU LSEs—the existing Designated POLR and a separate, prospective Designated
POLR—must be voluntary participants. The Commission should not adopt a framework where
voluntary IOU participation is required for an application to move forward, but where a later non-
IOU LSE interested in becoming POLR could force a non-IOU Designated POLR to join an

application to oust that non-IOU Designated POLR.

28 See Cal. Pub. Util. Code § 387(c).
214 §387(d).
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The statutory text of section 387 preserves the autonomy and agency of existing, incumbent
IOU POLRs, non-IOUs that are interested in becoming a Designated POLR, and non-IOUs that
are not (and may never be) interested in becoming a Designated POLR. The statutory language
requires the voluntary participation of both the existing POLR and any future replacement of that
POLR and the Commission should preserve that statutorily protected autonomy in the
development of the Designated POLR Framework.*°

6. Regarding Section 387(f) Non-IOU LSE POLR “Minimum Threshold
Attributes”:

a. What are the Section 387(f) minimum financial requirements
necessary for the non-IOU LSE POLR?

As noted above, the core obligation of any POLR—whether an incumbent IOU POLR or
a future Designated POLR—is to “provide electrical service to any retail customer whose service
is transferred to the” POLR or Designated POLR “because the customer’s load-serving entity
failed to provide, or denied, service to the customer or otherwise failed to meet its obligations[.]”*!
And section 387(f)(2) makes clear that the “[m]inimum financial requirements” the Commission
should establish to govern Designated POLR service have the limited purpose of ensuring that the
Designated POLR “provide[s] electricity to retail end-use customers,” as necessary.>? Nothing in
the statutory text defining the contours of a Designated POLR Framework suggests that the
financial requirements for a Designated POLR should be used as a broader tool to regulate a

prospective Designated POLR beyond ensuring that it is capable of serving returned customers if

and when necessary.

30 See id. § 387(c), (d).
31 1d. § 387(a)(3), (b).
32 1d. § 387(H)(2).
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The most direct way of ensuring that any Designated POLR stands ready to serve returned
customers is to require Designated POLRs to: (1) maintain sufficient liquidity to serve the
customer load of the single largest LSE within the Designated POLR’s proposed POLR territory
that it might be required to serve if that single LSE fails; and (2) maintain an IG credit rating.
Specifically, and in addition to the IG credit rating, the Commission should require that the
Designated POLR maintain 45 Days Liquidity on Hand (DLOH) to procure energy for one month
(priced at the California Independent System Operator Corporation’s (CAISO) average price over
the last 12 months).>* The calculation of energy for one month should be based on average monthly
consumption over the last 12 months to serve the customer load of the single largest LSE within
the prospective Designated POLR’s proposed POLR territory if that LSE fails. This measure of
liquidity will ensure that the Designated POLR stands ready to fulfill its fundamental service
obligation even if it does not have immediate access to additional liquidity in the event of an
involuntary return of load through a failing LSE’s FSR or re-entry fee. As such, this liquidity
metric, coupled with the additional requirement of an IG credit rating, fulfills the core obligations
and goals of section 387.

b. Do these requirements align with the requirements of an IOU POLR?

No. Requiring Designated POLRs to maintain significant liquidity on hand to cover at least
one month’s worth of procurement to cover a sizable involuntary return of load is a more stringent
requirement than the requirements for IOU POLR service. In fact, section 387 does not place any
minimum criteria on [OU POLRs. Instead, section 387(b) simply establishes that [OU POLRs are

the POLR by default, regardless of their financial health, liquidity, or credit worthiness.

33 The DLOH to cover the energy purchases of the Designated POLR acknowledges the core

requirements of the Designated POLR to ensure uninterrupted service through energy payments to the
CAISO. Any RA or RPS requirements necessary to serve the returning customers can either be waived, or
for RPS met during the three-year compliance period.
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c. What are the threshold levels of “compliance with all state-mandated
procurement requirements” for eligibility for a non-IOU LSE POLR
per Section 387(f)(3)?

The Commission should require that a prospective Designated POLR has materially
followed the Commission’s program requirements for state-mandated procurement requirements
for 12 months prior to the submission of the joint application. The Commission should explicitly
clarify the Designated POLR Framework to make clear that a prospective Designated POLR that
receives a waiver of a procurement obligation from the Commission or Commission staff is
considered in compliance with state-mandated procurement obligations. In addition, overall
compliance with Commission program requirements, such as the RA and IRP program
requirements, and approval of a RPS plan, should also be considered in compliance with state-
mandated procurement obligations. The Commission should retain discretion in its review of a
joint application to determine whether a prospective POLR that has not met the state-mandated
requirements for 12 months has been sufficiently compliant to serve as POLR.

7. Will a non-IOU POLR be entitled to cost recovery under the same conditions
as the IOU POLR?

Section 387(g) mandates that the Commission “ensure that the provider of last resort for
each service territory receives reasonable cost recovery for being designated and serving as a
provider of last resort.” This provision does not distinguish between the existing [OU POLRs and
LSEs that become Designated POLRs in the future, signaling that the Commission should provide
similar modes of cost recovery regardless of the precise nature of the POLR. As such, the
Commission’s Designated POLR Framework should assume that the methods of cost recovery
appropriate for the existing IOU POLRs, as set forth in the Phase 1 Decision, are also suitable for

future Designated POLRs.
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However, the Designated POLR Framework should leave open the possibility that the
current methods of cost recovery for existing IOU POLRs do not allow for full cost recovery if a
non-IOU LSE becomes a Designated POLR. If that is the case, the framework should allow for
the development of separate modes of cost recovery for the Designated POLR to ensure that the
Designated POLR is made whole for its role as the POLR.

8. What technical, financial, and legal capacity thresholds should be required
for non-1OU entities to serve as POLR?

As noted above, the core obligation of any POLR is to serve returned load returned because
the customer’s prior LSE failed to provide, or denied, service to that customer.** Section 387(f)(5)
makes this point clear by allowing for the possibility of “additional minimum requirements” only
as “needed to ensure that the provider of last resort will perform its obligation to serve.” The
Commission’s framework for non-IOU POLR service should, accordingly, focus on ensuring that
a prospective Designated POLR is able to fulfill that fundamental obligation.

As noted above, the Commission can fulfill the statutory goals by requiring that prospective
Designated POLRs demonstrate 45 DLOH to procure energy for one month (priced at the CAISO
average price over the last 12 months), based on average monthly consumption over the last 12
months for the largest single-LSE customer base within the Designated POLR’s proposed territory.
In addition, the Designated POLR can be required to have an 1G credit rating.

The Commission should not require any further “technical, financial, and legal capacity
thresholds™ absent a finding by the Commission that the proposed threshold is necessary to ensure

that Designated POLRs satisfy their core POLR function and serve returned customers.>>

34 Cal. Pub. Util. Code § 387(a)(3).
3 Seeid. § 387()(5).
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0. Are there any additional threshold questions beyond those listed above that
should be addressed before examining the two primary topic areas set out
below?

No. However, CalCCA may supplement its response to this Threshold Question based on
comments provided by other parties to this proceeding.
10.  Are legal briefs necessary to determine whether SB 520 is sufficient to
provide the Commission with authority to regulate the rates and terms and
conditions of a non-IOU POLR, given the statutory provisions that limit the

Commission’s statutory authority to regulate ESP and CCA rates and terms
and conditions of service?

Legal briefs are not necessary because the statutory text of section 387(g) unambiguously
limits the Commission’s authority to regulate a Designated non-IOU POLR to only that LSE’s
POLR-specific services. That limited expansion of Commission authority does not conflict with
the limits on the Commission’s statutory authority to regulate CCA rates and terms and conditions
of service. And to the extent it does conflict with the limits on the Commission’s authority to
regulate the rates of ESPs, the Commission can avoid any such conflict by exercising its discretion
to refrain from approving any ESP’s service as POLR unless and until the ESP consents to
Commission jurisdiction over the ESP’s POLR-specific service, or the legislature revises the
Commission’s jurisdiction over ESPs.3®

However, legal briefs will be necessary to the extent the Commission believes section 387
grants it jurisdiction over more than just the Designated POLR’s POLR-specific services since, in
that case, the Commission will benefit from a more thorough discussion on the unambiguous

meaning of section 387(j).

36 See Section 11.3.a., supra.
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11. If the information provided in response to the threshold questions shows that
there is no interest by a non-IOU LSE to become a POLR or for an IOU to
transfer POLR responsibilities to a non-IOU LSE should the Commission
address the primary area scoping issues set out below in this scoping memo?

Yes. As noted above, sections 387(d) and (f) both mandate that the Commission establish
a framework for non-IOU POLR service.?’ Neither provision is contingent on current interest from
an existing IOU POLR in relinquishing POLR responsibilities or a non-IOU LSE in taking on
POLR responsibilities. Further, IOU or non-IOU interest in relinquishing or taking on POLR
responsibilities may change as this proceeding develops. If the Commission halts this proceeding
now (assuming there is no current interest) the Commission will not just ignore the statutory
directives of section 387 but may well find that it stunted any potential interest in non-IOU POLR
service. The Commission should avoid the temptation to kick the can down the road and should
instead continue forward with this Phase 2 proceeding regardless of current interest among LSEs
in transitioning POLR service to a non-IOU LSE.

III. CONCLUSION

The legislature through Senate Bill 520 granted the Commission important but limited
authority to conceptualize and then regulate the possible operations of a Designated POLR. The
Commission’s framework for non-IOU POLR service should: (1) acknowledge this limited
authority; (2) focus only on ensuring that any prospective Designated POLR fulfills its
fundamental POLR obligation to serve returned customers; (3) ensure the non-IOU POLR receives
adequate cost recovery for that obligation; and (4) respect the legislatively protected autonomy of

non-IOU LSEs.

37 Cal. Pub. Util Code § 387(d), (f); see also id. § 14 (““Shall’ is mandatory and ‘may’ is permissive.”).
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CalCCA respectfully requests that the Commission adopt a framework consistent with the

above comments.

January 10, 2025

Respectfully submitted,

/s/ Andrew Ball

Andrew Ball

Tim Lindl

Keyes & Fox LLP

580 California Street, 12th Floor

San Francisco, CA 94104

Telephone: (408) 621-3256

E-mail: aball@keyesfox.com
tlindl@keyesfox.com

On behalf of the California Community
Choice Association
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