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DIRECT TESTIMONY OF JOSEPH S. FICHERA, CPUC R.17-06-026 1 

Q. Please state your name and business address.  2 

A. Joseph S. Fichera, Saber Partners, LLC, 44 Wall Street, New York, New York 10005 3 

Q. By whom are you employed and what is your position?  4 

A. I am a member of Saber Partners, LLC and serve as its Chief Executive Officer.  I am also 5 

Senior Advisor to The Williams Capital Group. L.P.  6 

Q.  Please describe your duties and responsibilities at Saber Partners.  7 

A. I manage the organization and execute assignments for clients by providing confidential, 8 

independent, senior level analysis, advice, and execution for Chief Executive Officers, Regulators, 9 

Elected Officials, Chief Financial Officers, Treasurers, and others. 10 

Q. Please describe your educational background and professional experience.  11 

A. I have a bachelor’s degree in Public Affairs from Princeton University’s Woodrow Wilson 12 

School of Public and International Affairs.  I also have a master’s degree in Business Administration 13 

from Yale University’s School of Management.  In 1995-1996, I was an executive fellow in residence 14 

at the Woodrow Wilson School of Public and International Affairs at Princeton.   15 

 I have worked in the fields of finance and investment banking since 1982.  I began as an 16 

Associate in the Public Finance Department of Dean Witter Reynolds 1982-1984 (now a part of 17 

Morgan Stanley).  I then served as Vice President in Corporate Finance at Smith Barney, Harris 18 

Upham (now a part of Citigroup) 1984-1989.  I became a Managing Director, Principal in Corporate 19 

Finance and Capital Markets at Bear Stearns and Co, Inc. 1989-1995.  Following my fellowship at 20 

Princeton in 1996, I served as Managing Director and Group Head of Prudential Securities Business 21 

Origination and Product Development 1997-2000.  With several colleagues from the utility, law, and 22 

banking industries, I formed Saber Partners, LLC in 2000.  I hold a general securities principal 23 

license (Series 24) from the U.S. Securities and Exchange Commission (SEC) as well as a general 24 

securities representative license (Series 7 and 63).   25 
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 Since forming Saber Partners, I have been engaged in many complex assignments in the 1 

energy and finance field.  I served as a chief Financial Advisor, along with the Blackstone Group, to 2 

the governor of the State of California during 2001 in developing the Governor’s response to the 3 

energy crisis beginning in March 2001.  I also have served as the chief Financial Advisor to six state 4 

utility commissions or their agents (Florida, Texas, Wisconsin, West Virginia, Vermont, and New 5 

Jersey) on the use of securitization and specifically the structuring, marketing, and pricing of 6 

approximately $9.52 billion in securitized investor-owned utility bonds.  I have also been engaged as 7 

an advisor to the SEC and ExxonMobil Corporation, among others. 8 

 I currently serve on the Board of Advisors of Princeton’s Center for Economic Policy Studies.  9 

I also served as Chairman of the Economics Department Advisor Council.  In that capacity, I served 10 

as an advisor to Federal Reserve Chairman Ben Bernanke when he was the Chairman of the 11 

Economics Department of Princeton University in the 1990’s. 12 

Q. During your career on Wall Street, have you participated in any underwritings? 13 

A. Yes.  The primary focus of my positions from Associate to Managing Director was first to 14 

structure and execute underwritings and private placements of debt and equity issuances.  My role 15 

evolved to providing strategic advice to corporate treasurers, chief financial officers, and chief 16 

executive officers. 17 

 My responsibilities included advising all these officers and their legal counsel on the 18 

structuring, marketing, and pricing of security offerings.  I also led or participated in corporate 19 

reorganizations/restructurings.  My underwriting experience included direct negotiations with 20 

corporations, utilities, and investors over the structuring, marketing and pricing of debt and equity 21 

securities.  My primary role was as the bookrunning underwriter, sole manager or senior manager.  I 22 

also have experience as a co-managing underwriter of debt and equity securities. 23 

 As an underwriter, I received three “Deal of the Year” awards from industry publications.  24 

These are awards for transactions that independent observers who follow the profession closely 25 
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consider of importance and significance and should be brought to the attention of one’s peers.   In 1 

1990, for a preferred stock transaction, I  received the award from “Institutional Investor” magazine.  2 

In 1991, I received this award again for an investor-owned utility debt reorganization in the 3 

municipal bond market.  In 2003, I was recognized with a similar “Deal of the Y ear” award from 4 

“Asset Securitization Report” for a utility securitization offering.  “Deal of the Year” awards generally 5 

identify transactions that have unique features, overcame specific market obstacles or set precedents 6 

in the financial markets. 7 

Q.  Whom do you represent in this proceeding? 8 

A.     I represent Saber Partners, LLC.  Saber Partners has been hired by the California Community 9 

Choice Association to provide an independent evaluation and opinion as to the benefits, costs, risks, 10 

and rewards for the customers and shareholders of Pacific Gas and Electric Company (PG&E) and its 11 

corporate parent, PG&E Corporation, as well as Southern California Edison Company (SCE) and its 12 

corporate parent, Edison International using securitization as part of California Public Utilities 13 

Commission (the Commission or CPUC) Rulemaking 17-06-026, to “consider alternatives to the 14 

Power Charge Indifference Adjustment.” 15 

Q. Have you performed investment banking, underwriting or advisory work for 16 

California Utilities? 17 

A. Yes.  On two separate occasions, SCE hired me to perform financial advisory work involving 18 

the structuring, marketing and pricing of certain debt securities:  first, while I was a Vice-President 19 

at Smith Barney Harris Upham and then as Managing Director at Bear Stearns.  For example, in 20 

1991, I served as SCE’s Financial Advisor, dealer-manager and bookrunning underwriter on the 21 

restructuring of certain then-outstanding high coupon fixed rate debt that SCE had sold through 22 

another underwriter. 23 

Q.  What was Saber Partners’ assignment with the Office of the Governor during the 24 

2001 energy crisis?  25 
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A. From March 2001 through November 2001, Saber Partners, LLC and The Blackstone Group 1 

served as chief financial advisors to the Office of the Governor of California.  The assignment focused 2 

on the capital markets, investment banking and “Wall Street” aspects of financing the State’s energy 3 

crisis.  Saber Partners was not involved with the purchase of energy or in negotiating for the 4 

purchase of energy through contracts for the State.  Also, Saber Partners was not involved in 5 

providing electricity to customers. 6 

Q.  Have you participated in transactions involving the use of securitization by 7 

utilities? 8 

A. Yes.  To date I have participated in 13 utility securitization transactions for over $9.52 billion 9 

involving eight different utilities. 10 

Q. Please describe your role in these transactions and the nature of your work. 11 

  As I noted, Saber Partners has been engaged as the financial advisor to six state utility 12 

commissions or their agents (Florida, Texas, Wisconsin, West Virginia, Vermont, and New Jersey) 13 

on the use of securitization and specifically the structuring, marketing, and pricing of approximately 14 

$9.52 billion in bonds in four of those states.  I have been the CEO of Saber overseeing those 15 

assignments.  My most extensive securitization experience has been as financial advisor to the Public 16 

Utility Commission of Texas (PUCT) in six separate transactions from 2001 to 2006, two 17 

transactions for the Public Service Commission of West Virginia in 2007 and 2009, and two 18 

transactions for the Florida Public Service Commission in 2007 and 2016.  19 

 My duties have generally included the items included in the 2006 contract for the PUCT’s 20 

financial advisor in Exhibit B.  Our duties were similar, though not identical, in securitization 21 

assignments for West Virginia, New Jersey, Florida and Wisconsin.  22 

Q. Are you sponsoring any exhibits in this proceeding?  23 

A. Yes.  I am sponsoring:  24 
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EXHIBIT A, Map of U.S. states and other jurisdictions with enabling legislation for electric utility 1 

securitization. 2 

EXHIBIT B, Saber Partners’ contract with the PUCT for financial advisory services for investor-3 

owned securitized bonds dated June 1, 2006 including Attachment A. 4 

EXHIBIT C, State of Missouri Senate Bill No. 968. 5 

EXHBIT D, Barclays Index Technical Note: Classification of Duke Energy Florida Project Finance, 6 

LLC Series A Bonds, June 17, 2016. 7 

EXHIBIT E, Asset Securitization Report, Duke Utility Fee Securitization Sets Important Precedent, 8 

June 21, 2016. 9 

Q. What part of Saber Partners’ testimony on securitization does your testimony 10 

address?  11 

A. My testimony will explain how to make securitization available as a lowest-cost financing tool 12 

in California to mitigate the cost of electricity to customers (including departing load customers) of 13 

SCE and PG&E, while respecting the rights of their shareholders.   14 

 From a survey of other states, I will detail the “best practices” for three specific areas of 15 

investor-owned utility securitization process: 16 

I. Designing Enabling Legislation Authorizing Utility Securitization,  17 

II. Writing Financing Orders Implementing That Legislation, and  18 

III. Efficiently Completing New Electric Utility Securitization Transactions at 19 

the Lowest Cost to Ratepayers While Fully Protecting Ratepayer Interests 20 

in the Transaction.   21 

 I will describe how these “best practices” have evolved over years in electric utility 22 

securitization transactions in California and in other states.  I will also identify the expected 23 

ratepayer economic benefits and increased regulatory protections that have come from adoption of 24 
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the “best practices” standards in developing the legislation, issuing the financing order and selling 1 

the bonds.  2 

Q.  How did Saber Partners determine what could be considered best practices? 3 

A. We examined the irrevocable financing orders for all securitization transactions in California 4 

and other states for investor-owned electric utilities from 1997 to present.  As discussed in more 5 

detail below, a state regulatory commission (like the CPUC) issues a securitization irrevocable 6 

financing order (Financing Order) that authorizes securitized bonds to be sold for a utility and sets 7 

forth the conditions for that sale.  The state’s legislature must first authorize the commission to issue 8 

this special type of irrevocable Financing Order.  We examined both the enabling legislation and the 9 

irrevocable Financing Orders for the terms and conditions that ensured a top bond rating from 10 

nationally recognized bond credit reporting agencies.  We also looked for terms and conditions that 11 

gave the greatest protections to ratepayers throughout the process since they are on the hook to pay 12 

all costs of the transaction.  The utility does not pay for any of the bond's principal and interest nor 13 

the financing and administrative costs of the transaction. 14 

 We then looked at the interest rate and pricing results of those bonds sold per that type of 15 

order by comparing each transaction to a benchmark base rate of other top-rated bonds at the time 16 

of the bond sale.  This revealed a “credit spread” for each transaction. This is the difference between 17 

the interest on the bonds and the benchmark interest rate.  We focused our review on all publicly 18 

offered transactions since 2000 because the convention for quoting credit spreads in the market for 19 

utility securitizations changed at that time from being based off of United States Treasury securities 20 

to Interest Rate Swaps.   21 

 In all, we examined 64 investor-owned electric utility securitization transactions for about 22 

$50 billion in bonds sold to find the “lowest cost” transactions based on the credit spread achieved 23 

for identically rated bond offerings with similar maturities.  We looked for key terms and conditions 24 

in the irrevocable Financing Orders, and for practices in the structuring, marketing, and pricing of 25 
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the securities.  We also performed a general review of the terms and conditions of the transaction’s 1 

ancillary agreements like the servicing agreements, administration agreements, amendment 2 

provisions and other matters that affect ratepayer costs or liabilities.   3 

Overview of Securitization 4 

Q. What is securitization?  5 

A. As described in more detail in Paul Sutherland’s testimony, securitization is the process of 6 

issuing highly-rated securities through special purpose, bankruptcy-remote or ring-fenced entities (a 7 

SPE or special bond issuing company). Pursuant to specific state enabling legislation, a utility 8 

regulatory commission issues an irrevocable Financing Order and authorizes a specific dedicated 9 

rate component to be imposed on all sales of electricity within a given utility’s service territory to 10 

support the payment of principal and interest on securitized bonds sold to private investors.  That 11 

dedicated rate component is periodically adjusted, up or down, to create a stable cash flow to pay off 12 

the bonds.  Combined these factors should enable these securitized bonds to receive the highest 13 

credit rating score from the nationally recognized bond rating agencies and therefore the potential of 14 

getting the lowest interest rate available.   15 

Q. Has California law previously authorized the issuance of securitized bonds for 16 

investor-owned electric utilities?  If so, what was the purpose? 17 

A. Yes.  Assembly Bill 1890 (Statutes of 1996, Chapter 854), California’s sweeping electric 18 

industry restructuring law enacted in 1996, authorized securitization for California’s investor-owned 19 

electric utilities.  The legislature authorized the issuance of securitized utility bonds called “rate 20 

reduction bonds” (RRBs) to finance a 10% rate reduction for residential and small commercial 21 

customers of California investor-owned utilities until they recovered the above-market costs of their 22 

generation-related assets.  Pursuant to Financing Orders issued by the CPUC under authority of 23 

Assembly Bill 1890, securitized RRBs were issued for the benefit of PG&E ($2,901 million in 1997), 24 

SCE ($2,463 million in 1997), San Diego Gas & Electric Company (“SDG&E”) ($658 million in 1997) 25 
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and Sierra Pacific Power Company ($24 million in 1999).  Mr. Abramson’s testimony describes 1 

securitized “energy recovery bonds” (ERBs) issued in 2005 to refinance a bankruptcy-related 2 

regulatory asset of PG&E.  These RRBs and ERBs were continuously rated “Aaa” by Moody’s 3 

Investors Service (Moody’s), “AAA” by Standard & Poor’s Rating Group (Standard & Poor’s) and 4 

“AAA” by Fitch Ratings (and not placed on credit watch) notwithstanding PG&E’s April 6, 2001 5 

bankruptcy filing.  None of these RRBs or ERBs remain outstanding today. 6 

Q. Do the electric bills of PG&E’s and SCE’s ratepayers include any “dedicated rate 7 

component” which secures the payment of debt service on bonds issued by other 8 

entities? 9 

A. Yes.  Electric bills of PG&E’s and SCE’s ratepayers include a bond charge imposed in 10 

connection with power supply revenue bonds (PSRBs) issued by the State of California Department 11 

of Water Resources (DWR). 12 

 In January 2001, Governor Davis determined that electricity available through the California 13 

investor-owned utilities was insufficient to prevent widespread and prolonged disruption of electric 14 

service in California.  Governor Davis therefore directed DWR to enter into contracts for the 15 

purchase and sale of electric power to assist in mitigating the effects of the emergency.  Under 16 

authority of the Governor’s proclamation, related executive orders, and legislation enacted in 2001, 17 

and pursuant to CPUC orders issued in response to that legislation, DWR implemented a program to 18 

purchase and supply utility customers with energy the utility would be unable to supply (the “Net 19 

Short”).  DWR initially borrowed more than $10 billion to fund its purchases of electric power to 20 

cover the Net Short. 21 

 In 2002, representatives of DWR and the CPUC executed a rate agreement under which the 22 

CPUC promised to impose and periodically adjust (i) a power charge to recover DWR’s ongoing 23 

power supply expenses; and (ii) a bond charge (Bond Charge) to produce revenues sufficient to pay 24 

scheduled principal and interest on PSRBs issued by DWR.  DWR issued PSRBs in several series to 25 
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refinance much of the initial DWR borrowings.  Those PSRBs have a final maturity date of May 1, 1 

2022 and are payable primarily from Bond Charges.  In the rate agreement, the CPUC covenanted to 2 

calculate, revise, and impose Bond Charges sufficient to pay debt service on the PSRBs when due.  3 

DWR has pledged and assigned its revenues from Bond Charges for the payment of debt service on 4 

the PSRBs when due, subject to the possible prior use of revenues from Bond Charges to pay 5 

amounts due under certain priority long-term power contracts. 6 

 DWR’s PSRBs differ from RRBs, ERBs and other securitized bonds issued for the benefit of 7 

investor-owned electric utilities in a variety of ways: (a) DWR’s PSRBs are supported by significant, 8 

funded debt service reserve funds; (b) DWR’s PSRBs are not issued by a bankruptcy-9 

remote/ringfenced, limited purpose entity; and consequently (c) without external credit support, 10 

DWR’s initial issuances of PSRBs were rated only “A3” by Moody’s, “BBB+” by Standard & Poor’s, 11 

and “A-” by Fitch Ratings. 12 

Q. For what purposes have other States authorized the issuance of securitized 13 

bonds for investor-owned electric utilities? 14 

A. Twenty-one other states have authorized the issuance of securitized bonds for investor-15 

owned electric utilities for the following purposes (See Exhibit A):  16 

1. Unrecovered costs of nuclear plant retired early (Florida); buy down of above-market costs of 17 

power purchase agreements (PPAs) (Vermont; New Hampshire);  18 

2. Regulatory assets representing deferred balances (New Jersey, Maryland, Ohio, West 19 

Virginia); 20 

3. Stranded costs in connection with electric industry deregulation (Pennsylvania, Texas, New 21 

Hampshire, Illinois, Montana, Massachusetts, New Jersey, Michigan, Connecticut, 22 

Louisiana); storm recovery costs (Florida, Louisiana, Texas, Arkansas);  23 

4. Costs of new pollution control equipment at existing electric generating facilities (West 24 

Virginia, Wisconsin); 25 
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5. Costs of new renewable distributed generation (Hawaii);  1 

6. Any corporate purpose (Idaho).   2 

Q. From your list, Vermont and New Hampshire have used securitization to buy 3 

down power purchase agreements which is also an issue in California.  What has 4 

been the experience in Vermont with securitization financing for the buy down of 5 

above-market costs of PPAs? 6 

A. Saber Partners served as financial advisor to the State of Vermont’s purchasing agent in 7 

connection with proposed securitization of the buy down of above-market costs of PPAs.  We 8 

assisted in the development of enabling legislation and potential irrevocable Financing Orders.  As 9 

purchasing agent for the Vermont Public Utility Commission (the Vermont PUC), VEPP Inc. entered 10 

into a portfolio of contracts to acquire electric power from Vermont renewable resources and 11 

cogeneration facilities, and to distribute that electric power to all 18 Vermont utilities on a pro rata 12 

basis.  By 2016, VEPP Inc. managed a renewable power portfolio of nearly 100 MW. 13 

Over time, the prices VEPP Inc. was obligated to pay for electric power under some of these contracts 14 

rose above market.  In 2001, the Vermont legislature issued legislation (30 V.S.A §209a 15 

(https://legislature.vermont.gov/statutes/section/30/005/00209a) empowering the Vermont PUC 16 

through 2006 to issue “qualified cost mitigation charge orders” authorizing securitized bonds to be 17 

issued for the purpose of buying down the above-market price of certain of VEPP Inc.’s existing PPAs 18 

if certain requirements were met.  The legislation required the Vermont PUC to find that:   19 

1. Significant, quantifiable savings were substantially likely to result from the buydowns;  20 

2. Such savings were to be passed on to electric ratepayers; and  21 

3. Facilities whose power purchase arrangements were the subject of the buydowns would be 22 

reasonably assured to continue to operate for the life of their power purchase arrangements. 23 

 By the end of 2006, VEPP Inc. was unable to negotiate a buydown of any of its pow er 24 

purchase arrangements that would meet these statutory requirements.  Consequently, VEPP Inc. 25 
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never applied to the Vermont PUC for a qualified cost mitigation charge order under this authorizing 1 

legislation. 2 

Q. Was New Hampshire successful in using securitization to buydown of above-3 

market PPAs? 4 

A. Yes.  As explained in Paul Sutherland’s testimony, in April 2001 and again in January 2002, 5 

securitized utility bonds were issued for the benefit of Public Service Company of New Hampshire to 6 

reduce its capitalization and buying down high-cost PPAs.  However, there is no publicly available 7 

information on how rate payer savings were determined in these transactions. 8 

Q. Do these prior utility securitization transactions in the 21 states that have 9 

authorized securitization have common features? 10 

A. Yes.  Paul Sutherland’s testimony describes these common structural features and I will 11 

describe the similarities in legislation, financing orders and the structure, marketing and sale of the 12 

bonds.   13 

Q. Have investor-owned electric utilities been required to use securitization 14 

financing against their will? 15 

A. No.  Electric utility securitization financing has only been used when requested per 16 

applications filed by the sponsoring investor-owned utility.   17 

Expected Benefits and Need for Ratepayer Protections  18 

Q.  You said that securitized utility bonds will be top rated by the major bond credit 19 

rating agencies - all AAA.  Are the savings for ratepayers from selling AAA-rated 20 

bonds automatic? 21 

A. No.  The savings commensurate with this highest-quality credit are not automatic.  Not all 22 

AAA-rated bonds sell or trade at the same interest rate/yield.  There are several steps that are 23 

required from the enabling legislation, the irrevocable Financing Order and at the time the bonds are 24 

structured, marketed, and priced to achieve the “lowest cost” available in the market.   These steps 25 
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are necessary to capture the full economic value of the unique government guarantees embodied in 1 

the legislation and the irrevocable nature of the Commission’s Financing Order.    2 

Q. Should there be a standard to evaluate the results of any transaction and the 3 

benefits to ratepayers?  Is a “lowest cost” the right standard for any utility 4 

securitization bonds California might consider? 5 

A. Yes.  As noted previously and in Mr. Sutherland’s testimony, the proceeds of a bond issuance 6 

are cash dollars, a commodity.  Dollars have no quality component to them.  For example, this is 7 

unlike the services of a doctor or lawyer where a standard of “reasonable cost” might be appropriate.  8 

Reasonableness is a range, and in any long-term financing, the total cost differences within that 9 

range could be substantial.  But in finance, one dollar is as good as another.  There is no reason to 10 

pay anything more for a bond issue than is necessary.  With a “lowest cost” standard, the emphasis is 11 

on eliminating waste and inefficiency instead of accepting it because the interest rate and fees are in 12 

a range of so-called “reasonableness.”  Ratepayer costs are at financial risk throughout the financing 13 

process and need specific protections. 14 

Q. Has a “lowest cost” standard been applied anywhere else in the capital markets 15 

when selling bonds? 16 

A. Yes.  Throughout my almost 35 years in corporate finance, every treasurer, every CFO, or 17 

other finance official I have dealt with or observed, always strove for the “lowest cost” financing 18 

when pursuing a debt or equity offering for his shareholders.  This is simply an axiom of sound 19 

financial management.  One never wants to pay more than one absolutely must for capital because 20 

the people responsible for paying back the debt generally see capital as a scarce commodity.  They do 21 

not want to waste it on higher costs and would rather invest it in projects that earn a return.  If a 22 

company is responsible for the debt, the company’s officers want the “lowest cost” transaction 23 

possible.  24 

Q. Are underwriters and investors cooperative in achieving the “lowest cost”? 25 
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A. It varies.  Underwriters have an inherent conflict of interest in determining the cost of the 1 

bonds.  They are the initial purchasers of the bonds at a discount from the issuer and typically resell 2 

the bonds to investors at face value.  The higher the interest rate, the easier it is for the underwriters 3 

to resell the bonds.  Therefore, it is in the underwriters’ economic interest to get a higher cost to 4 

make the sale easier to their customers, the ultimate investors.  Investors also want as high an 5 

interest rate as possible.  It is the responsibility of the obligor to create a competitive process among 6 

underwriters and investors to achieve the greatest leverage in negotiations and therefore the lowest 7 

possible cost. 8 

 Some underwriters will be more competitive on a specific bond issue if they anticipate 9 

economic gain from future transactions or related business if they perform successfully.  Others may 10 

seek to maximize their income solely from the transaction.  Still other underwriters may have lower 11 

compensation hurdles and be willing to be more aggressive in distribution and pricing.  These are 12 

elements of the public capital market.  It is important for any issuer to have experience with market 13 

participants and negotiate hard to achieve the best deal possible.  Nothing is automatic. 14 

Q. Does a “lowest cost” standard cost ratepayers more to achieve than a 15 

“reasonable cost” standard?  16 

A. Pursuing a “lowest cost” standard might require transaction participants to work harder but 17 

not necessarily at a higher net economic cost.  “Reasonable” is not the right standard that applies to a 18 

commodity like dollars.  19 

I. Designing Enabling Legislation Authorizing Utility Securitization - Best Practices 20 

Q. What are the essential features of an enabling state statute to make utility 21 

securitization possible and protect ratepayers from excessive costs and achieve the 22 

top credit rating from the from the nationally recognized bond rating agencies?  23 

A. State legislation needs to include the following features that are essential to achieving a top 24 

credit rating:  25 
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1. Grant of authority to the state’s public utility commission to issue irrevocable Financing 1 

Orders approving utility securitization transactions;  2 

2. A state pledge never to interfere with either: 3 

a. The special purpose entity/ issuer’s right to impose, automatically adjust, bill and 4 

collect the securitized charge, or 5 

b. Bondholders’ rights to receive payment of debt service;  6 

3. A declaration that the securitized charge (dedicated rate component) is: 7 

a. Non-bypassable to ratepayers (including departing load ratepayers) and  8 

b. Is subject to a periodic adjustment mechanism (often called a “true-up mechanism”) 9 

as necessary to ensure timely payment of principal of and interest on the bonds; and  10 

4. A declaration that the right to impose, automatically adjust, bill and collect the securitized 11 

charge is 12 

a.  A present property interest that can be transferred in a “true sale;” and  13 

b. Can be pledged to secure the payment of securitized bonds and related expenses.   14 

Q. What other features should be included in an enabling state statute to reflect 15 

developments in the market since 2005 and protect ratepayer interests? 16 

A. The above components are the minimum necessary to sell securitized utility bonds.  17 

However, ratepayers are still exposed to substantial costs.  From a review of other states and best 18 

practices, state enabling legislation would most likely produce better results for ratepayers (the 19 

lowest all-in net present value costs (and the greatest net present value savings) to customers) if the 20 

legislation includes the following features: 21 

1. Establish a “lowest cost” standard by directing that the state regulatory commission’s 22 

Financing Order ensure that the structuring, marketing, and pricing of securitized utility 23 

bonds maximizes net present value customer savings, consistent with market conditions and 24 

the terms of the Financing Order (the Lowest Cost Objective); 25 
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2. Direct that the securitized utility bonds have the longest possible scheduled final maturity 1 

date, not later than thirty (30) years, consistent with  2 

a. Obtaining the highest possible credit ratings from nationally recognized rating 3 

organizations; and  4 

b.  Lowest Cost Objective; 5 

3. Direct the state regulatory commission to engage independent financial advisors and other 6 

consultants and legal counsel with substantial experience representing regulatory bodies in 7 

securitized investor-owned utility bonds.  To be consistent with costs of experts used by the 8 

utility and ensure no Commission funds are involved, the expenses associated with such 9 

engagements: 10 

a.  Included as a financing cost to be recovered through proceeds of the securitized 11 

utility bonds if such bonds ultimately are issued, and  12 

b.  If securitized utility bonds are not ultimately issued, paid by the sponsoring utility 13 

and considered a prudent deferred expense for recovery in the utility’s future electric 14 

rates; 15 

4. Authorize the Financing Order to specify details of the process to be used to structure, market 16 

and price securitized utility bonds, including the choice of underwriters; and 17 

5. Authorize the state regulatory commission to apply any remedies that are available by law if 18 

the commission decides that the sponsoring utility’s actions in connection with the issuance 19 

of securitized utility bonds were not prudent, were not designed to achieve the Lowest Cost 20 

Objective, or otherwise were inconsistent with the Financing Order; 21 

6. Authorize the Financing Order to include such conditions as the state regulatory commission 22 

considers appropriate to achieve the Lowest Cost Objective;  23 

Q. Are these legislative “best practices” included in state statutes that enable utility 24 

securitization? 25 
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A. Most of these “best practices” are included in one or more enacted state statutes which 1 

authorize securitized utility bonds and have evolved over time.  All these “best practices” are 2 

included in Senate Bill No. 968 (as introduced in the Missouri in legislature in January 2018).  A 3 

copy of Missouri Senate Bill No. 968 is attached to this testimony as Exhibit C. 4 

Q.  How have other states addressed the lowest cost objective? 5 

A.  Some state enabling statutes have an ambiguous standard of only “lower than a traditional 6 

utility financing” and/or “mitigate rate impacts.” This could be interpreted to be as little as $1 lower.  7 

 The states of Texas, New Jersey and Wisconsin have embedded a “lowest cost” standard in 8 

their statutes and given that responsibility directly to the commission to achieve.  In West Virginia, 9 

though it was not in the statute, the utilities, consumer representatives, West Virginia PSC staff and 10 

other interveners all agreed in a joint stipulation on the utilities’ application that the “lowest cost” 11 

standard would be applied to the financing.  Similarly, after extensive public hearings and testimony 12 

involving the utility, consumer groups and Commission staff with independent experts in finance, 13 

the Florida Public Service Commission included the “lowest cost” standard in its Financing Orders. 14 

II. Writing Financing Orders Implementing the Legislation - Best Practices 15 

Q. Is it important to have ratepayer protections in the Financing Order and the 16 

bond transaction documents as well?  17 

A. Yes.  In a complex legal arrangement such as a utility securitization, terms, conditions, 18 

representations and warrantees concerning all contracts need to be evaluated from an arm’s–length, 19 

dispassionate perspective.  The risks, costs and liabilities should be independently evaluated, and 20 

policies should be independently developed. 21 

 From the Commission’s and ratepayers’ perspective, the securitized utility bonds will be 22 

issued under an irrevocable Financing Order that cannot be changed by the Commission after the 23 

bonds have been issued.  The term of the bonds could be as long as 20 years or longer.   24 
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 In addition, the sponsoring utility and the SPE will enter into a servicing agreement under 1 

which the sponsoring utility will bill, collect and remit the securitized charge to a bond trustee for the 2 

account of the SPE.  Like any other contracts for services, that servicing agreement will have 3 

provisions concerning performance, care, liabilities, and indemnities.  All these could affect 4 

ratepayers at any time during the life of the securitized utility bonds.  Yet, the servicing agreement is 5 

essentially between affiliated parties with all the liabilities associated with the agreements falling to 6 

ratepayers under the securitized charge and the true-up mechanism. 7 

 Saber Partners strongly believes regulatory oversight should be preserved concerning the 8 

servicing agreement and other transaction documents for the life of the securitized utility bonds.  9 

With an increasing number of mergers in the electric industry, it is important for the CPUC to look 10 

beyond the next few years and put in place ratepayer protections that survive even in the case of a 11 

merger and new management.  Ever-changing corporate structures need close scrutiny by the CPUC 12 

since future owners may have a different attitude about this transaction 10-15 years or longer into 13 

the future. 14 

Q. Should the Commission in the Financing Order be more actively involved in this 15 

type of bond transaction than it is in traditional utility debt offerings?   16 

A. Yes. In the absence of Commission oversight with the use of its own independent experts and 17 

advisors reviewing these contracts, there is no advocate for the ratepayers in the process.  Traditional 18 

utility debt has the shareholders at risk and is subject to ongoing review.  In this transaction, the 19 

Commission issues an irrevocable Financing Order.  Once the bonds are sold, the ratepayer bears all 20 

the costs directly and they are not subject to Commission review.  21 

Q. Will the interests of ratepayers and the sponsoring utility be aligned in the 22 

structure, marketing and pricing of the securitized utility bonds approved by the 23 

Financing Order? 24 
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A.  Not necessarily.  The testimony of Hyman Schoenblum states that the interests of ratepayers 1 

and the sponsoring utility might not be entirely aligned in the underwriting of the securitized utility 2 

bonds.  While the sponsoring utility has a general business interest in keeping overall customer rates 3 

low, it will have no direct or indirect obligation to repay the securitized utility bonds and will have no 4 

direct or indirect responsibility to pay any of the costs.  The ratepayers alone will bear all costs.  5 

Therefore, the sponsoring utility may have no economic incentive to achieve the lowest possible cost, 6 

although it may have other incentives, such as a corporate policy, to achieve the “lowest costs.”  In 7 

these securitized utility bond transactions, the sponsoring utility’s highest priority will likely be to 8 

get the issuance done quickly, and cost may take a lower priority. 9 

 In more typical debt and equity offerings, utilities have strong incentives to negotiate hard 10 

with underwriters for the lowest possible interest rates as well as the lowest possible underwriting 11 

fees.  Utilities also have strong incentives to minimize other issuance costs.  These same incentives 12 

do not come into play in connection with securitized utility bonds.   13 

Q. How can the benefits to ratepayers be maximized and extended?  14 

A. The Commission and utility can and should proceed in a collaborative and cooperative 15 

process.  Since the irrevocable Financing Order will forfeit the Commission’s traditional 16 

retrospective review function after the bonds are issued, the best way to protect ratepayers is to 17 

provide for a clear standard to evaluate proposals and for Commission approval of all future 18 

decisions affecting ratepayers before they are made final when the bonds are issued.  The 19 

Commission should not make final decisions based on draft language submitted during the 20 

securitization application process but on final terms and conditions.  For this to be a meaningful 21 

review and decision process, it cannot be restricted or restrained in terms of time and consideration.  22 

By adopting the “best practices” procedures summarized in this testimony, the Commission will be 23 

“at the table” for all negotiations affecting ratepayers in advance of any decisions affecting 24 
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ratepayers.  The commission and utility can work in a collaborative process when negotiating with 1 

underwriters and investors.   2 

Q. Have other state commissions approached the process this way?  Have they 3 

ensured that the financing costs associated with securitized utility bonds, including 4 

the interest rates and all other costs associated with the issuance of the bonds, 5 

resulted in the lowest cost to ratepayers as a condition of the Financing Order?  6 

A. Yes.  Other state commissions have made the decision to remain active in the process post 7 

approval of an irrevocable Financing Order with a lowest cost objective.  They have used active 8 

independent financial advisors and counsel.   These commissions have instructed those financial 9 

advisors as well as commission staff to take part actively and in advance in all aspects of the 10 

structuring, marketing, and pricing of securitized utility bonds with the sponsoring utility.   11 

III. Efficiently Completing New Electric Utility Securitization Transactions at the 12 

Lowest Cost to Ratepayers While Fully Protecting Ratepayer Interests in the 13 

Transaction: Structuring, Marketing and Pricing of Securitized Utility Bonds –  14 

Best Practices 15 

Q. Please describe what is meant by the phrase “structuring, marketing, and 16 

pricing” of securitized utility bonds and why does it matter to ratepayers?  17 

A. “Structuring” refers to the legal documentation and the delineation of rights, duties, 18 

covenants, responsibilities, and actions of various parties to the transaction under current and 19 

anticipated market conditions affecting the bonds and the interaction with investors.  Structuring 20 

also refers to the specific payment schedule for the bonds, the maturity, aggregation of cash flows in 21 

tranches (like a series) within the overall maturity, redemption features and the method and 22 

frequency of payment. 23 

 “Marketing” refers to the communication of the terms, conditions, credit and investment 24 

thesis to the underwriters and potential investors in preparation for pricing. 25 
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 “Pricing” refers to the actual interest rate and costs assigned to the bonds in exchange for 1 

cash.  Generally, the bonds are first sold to a group of banks (underwriters) who resell the bonds to 2 

individual investors. 3 

Q.  What makes a successful securitization for ratepayers and the utility?  4 

A. A successful utility securitization transaction produces the greatest economic value from the 5 

property i.e., raises funds at the lowest possible cost and least exposure to liability  to ratepayers as 6 

represented by covenants, representations, and warrantees of the utility to the SPE.  If the measure 7 

of success were to simply sell the security created by securitization and raise cash, regardless of the 8 

cost of the security, a “successful” securitization transaction would need very little attention because 9 

there are many investors that want a high-quality, high-yielding investment product.   10 

Q. Have public utility commissions in other states also been actively involved in the 11 

structuring, marketing, and pricing of securitized utility bonds? 12 

A. Yes.  Commissions in Texas, New Jersey, Michigan, Maryland, Louisiana, Ohio, West Virginia 13 

and Florida have been actively involved in the structuring, marketing and pricing of securitized 14 

utility bonds.   15 

Q. Has the CPUC, its agents and advisors been actively involved in the structuring, 16 

marketing, and pricing of past issuances of securitized utility bonds?  17 

A. Yes.  For example, the CPUC’s Financing Order (Decision No. 04-11-015) authorizing the 18 

issuance of ERBs for PG&E included the following Ordering Paragraph 33: 19 

 “Prior to the issuance of each series of Energy Recovery Bonds, the Bonds and the associated 20 

Bond transaction shall be reviewed and approved by the Commission’s Financing Team consisting  of 21 

the Commission’s General Counsel, the Director of the Energy Division, other Commission staff, 22 

outside bond counsel, and any other outside experts that the Financing Team deems necessary.  The 23 

other outside expertise may include, for example, an independent financial advisor to assist the 24 

Financing Team in overseeing and reviewing the issuance of each series of Bonds.  The Financing 25 
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Team’s approval of each series of Bonds shall be evidenced by a letter from the Financing Team to 1 

PG&E.  Any costs incurred by the Financing Team in connection with its review and approval of each 2 

series of Bonds shall be treated as a Bond issuance cost.” 3 

Marketing of the Securitized Utility Bonds:  4 

Comparison to Traditional Utility Debt and Other Securities in the Structure,  5 

Q. Investors are most familiar with traditional utility debt and are likely to 6 

compare these bonds to those securities.  With respect to legal characteristics, how 7 

do securitized utility bonds compare to traditional corporate utility bonds?  8 

A.  The securitized utility bonds themselves are simple and straightforward.  As most commonly 9 

structured, they are carried as obligations of the consolidated entity for accounting and tax purposes, 10 

much like conventional corporate securities.  However, the structure of the SPE and the 11 

administration of the collateral supporting securitized utility bonds require extensive 12 

documentation.  For example, securitized utility bonds require a Sale Agreement, Servicing 13 

Agreement, Administration Agreement, special tax, bankruptcy, and other legal opinions, and must 14 

meet other requirements of the rating agencies for a “AAA” rating.  15 

Q.  Given that there has been about $50 billion of these bonds sold over the last 20 16 

years, at any time, isn’t there an easily identifiable rate for all securitized utility 17 

bonds with the same scheduled maturity?  18 

A.  No.  First, of the $50 billion issued, less than $10 billion are still outstanding.  Second, and 19 

perhaps more important, the securitized utility bonds have been sold infrequently.  This means that 20 

in rapidly changing and dynamic markets there is not a focus on these bonds.  Moreover, since the 21 

credit crisis of 2008-09 there has been a tremendous amount of turnover among investors, 22 

underwriters, and market makers.   23 

Though many discussions with underwriters defer pricing decisions to “the market,” there is 24 

no simple way to assess the interest rate for the bonds of any issuer, particularly an infrequent issuer 25 
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that is forced to sell into the market.  Some assert that there is a known rate (spread/yield) for new 1 

issue bonds based on the “market” where securitized utility bonds are currently traded in the 2 

secondary market.  The problems with this argument are manifold: 3 

1. There is not active daily trading of securitized utility bonds.   4 

2. Secondary market prices and amounts are often small odd lots that carry widely differing 5 

dollar prices, all of which affect direct comparisons to par priced issues. 6 

3. New issuances of securitized utility bonds have been sporadic and infrequent, and marketing 7 

efforts have varied widely.  Thus, there is not a constant flow of new issue pricing information 8 

to establish any consistent benchmark. 9 

 An efficient market matches a willing buyer and willing seller, each having access to all 10 

information that is material to the investment decision.  So, when we get to the basics, it is a matter 11 

of negotiation, marketing and selling even in a competitive bidding situation.  The price of your 12 

house is not solely a function of the price of other houses for sale.  No two houses are identical.  It is 13 

a function of a range of factors affecting perception concerning quality, replacement value and other 14 

factors, including the needs of specific buyers.  The same principles apply to the marketing of 15 

securitized utility bonds. 16 

Q.  Don't all securities that have the same maturity and an identical “AAA” ratings 17 

price the same so there is very little needed to protect ratepayer interests? 18 

A. No.  As noted in Mr. Sutherland’s testimony, there are wide discrepancies in pricing between 19 

and among securities of the same rating, even within the securitized utility bond market segment.  20 

These discrepancies exist in both the market for new issuances and in the secondary market for prior 21 

issuances.  This is called “relative value” of the security. 22 

Q. Would appealing to certain type of an investor segment affect the cost of 23 

securitized utility bonds and therefore ratepayer costs? 24 
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A. Yes.  Appealing to the appropriate investor segment creates the baseline by which investors 1 

value the security and determine the interest rate they will accept to hold the securitized utility 2 

bonds.  For example, an investor who wishes to make a quick profit in trading the security (also 3 

known as a “Flipper”) might be on the prowl for bonds that are likely to be over-subscribed in the 4 

initial offering, with a view to immediately re-selling the bonds at a higher price to other investors 5 

who placed unfilled orders at the initial offering price.  Targeting investors who are very worried 6 

about maintaining their principal for the long-term and who do not expect to sell the bonds in the 7 

near future (the “Buy and Hold” investor) may accept a lower interest rate because those investors 8 

are more concerned about long-term risk than a quick profit.  Foreign investors who want safety in 9 

U.S. dollars (e.g., investors from China) may also be willing to accept lower yields than U.S. domestic 10 

hedge fund managers who have high yielding targets for their investment portfolio to keep attracting 11 

capital inflows to their funds. 12 

 Furthermore, appealing to the broadest possible base of investors, rather than targeting a 13 

small group of large accounts, will create greater competition.  Large investor accounts often believe 14 

they have “market power” and therefore can demand higher yields for quick execution with their 15 

capital.  Although underwriters are sometimes willing to oblige them, competition with other 16 

underwriters and investors can drive the market to lower costs. 17 

Q. How should have securitized utility bonds be priced if the markets were efficient 18 

and the relative value of the bonds fully understood? 19 

A. If the bonds are properly structured as corporate securities and not asset-backed securities as 20 

described in Mr. Sutherland’s testimony about the MP Funding, PE Funding and Duke Energy 21 

Florida Project Finance bonds, then they will appeal to the large and diverse corporate bond market 22 

and not the more limited asset-backed securities market.  For example, the Barclays (now 23 

Bloomberg-Barclays) bond indexing service for the first time included the Duke Energy Florida 24 

securitization bonds in their Corporate Utility Bond Index (See Exhibit D, Barclays Technical Note: 25 
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Classification of Duke Energy Florida Project Finance, LLC Bonds).  Many investors use this index 1 

judge the performance of their portfolios, so this vastly expands the market since many of these 2 

investors must buy the index.  The financial press noted this important development in June 2016. 3 

(See Exhibit E, Asset Securitization Report, Duke Utility Fee Securitization Sets Important 4 

Precedent, June 21, 2016.)  The bonds achieved record low interest rates and credit spreads for long-5 

term utility securitizations. 6 

In an efficient market where all potential investors are properly educated on the relative 7 

value of securitized utility bonds versus market comparables, securitized utility bonds would likely 8 

be priced similar to U.S. agency securities or other top corporate AAA rate bonds like Johnson & 9 

Johnson as the Duke Energy Florida bonds did.  We would expect California utility securitization 10 

bonds to achieve similar results if properly structured and marketed. 11 

Q. Please summarize the specific steps of the best practices approach for the CPUC 12 

in the bond issuance process? 13 

A. If the California state legislature enacted the appropriate enabling legislation as described 14 

above, the CPUC can take the following specific steps in the bond issuance process to ensure that the 15 

interests of ratepayers are protected through a cost-effective issuance of securitized utility bonds.  16 

The Commission should:   17 

1. Participate in the selection of underwriters, legal counsel and other transaction participants 18 

and in defining the responsibilities of each to the extent that each is to be paid directly or 19 

indirectly from bond proceeds or from the securitized charge.  To assist it in implementing its 20 

authority, the Commission should use independent, experienced experts (legal counsel and a 21 

financial advisor) with a duty of loyalty and care solely to the Commission and to ratepayers, 22 
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absent any conflicts of interests with the utility, underwriters or investors.1   The Commission 1 

should act by and through its staff and its experts to serve as a joint-decision maker with the 2 

applicant utility in all matters related to the structure, marketing and pricing of the bonds. 3 

2. Reduce risks borne by ratepayers through careful review and negotiation of all transaction 4 

documents and contracts that could affect future ratepayer costs. 5 

3. Ensure that all statutory limits which benefit ratepayers are strictly enforced. 6 

4. Establish procedures to ensure that all savings are transferred to ratepayers.2 7 

                                                 
1  See Florida  PSC’s 2015 Financing Order issued to Duke Energy  Florida (Docket No. 150171 -EI), Ordering 

Paragraph 61  (“ORDERED that subject to the process set forth in Ordering Paragraph 67, the Bond Team shall 
oversee the development of the competitive solicitation and selection of some or all underwriters, 
underwriters’ counsel, trustee services and other transaction arrangements as deemed appropriate by the Bond 
Team, other than DEF’s counsel and issuer’s counsel to ensure that the processes are competitive, will provide 
the greatest value for customers, and will result in the selection of transaction participants that have 
experience and the ability to achieve the lowest overall cost standard.’)   
 
2 See the California PUC’s 2004 Financing Order issued to PG&E (Decision No. 04-11-015 November 19. 2004), 
pages 40 and 41  (“To the extent PG&E’s incremental costs to provide this service are less than the serv icing fee 
revenue from the Bond Trustee, PG&E will return that excess revenue to consumers through the ERBBA.”);  New 
Jersey  BPU’s 2005 Financing Order issued to PSE&G (BPU Docket No. EF03070532), Ordering Paragraph 22 
(“However, if the Serv icing Fee is greater than the actu al incremental costs to serv ice the BGS Transition 
Property, other rates of the Petitioner shall be adjusted to reflect the difference between actual servicing costs 
and the Serv icing Fee.”); Montana PSC’s 1998 Financing Order issued to Montana Power (Dock et No. 

D97 .11.219; Order No. 6035a), pages 6 and 7  (“The full amount of the market-based servicing fee will be included 
in the FTA charges.  However, as long as Applicant is servicer, Applicant proposes a ratemaking mechanism that 
will provide a credit to ratepayers equal in value to any amounts it receives as compensation, since these servicing 
costs will generally be included in the Applicant’s overall cost of serv ice.”); California PUC’s 1997 and 1998 
Financing Orders issued to PG&E (Decision No. 97 -09-055 September 3, 1997), SCE (Decision No. 97 -09-056 
September 3, 1997), SDG&E (Decision No. 97 -09-057 September 3, 1997) and Sierra Pacific (Decision No. 98-

10-021 June 24, 1998), page 6 (“The full amount of the market -based servicing fee will be included in the FTA 
charges.  However, as long as PG&E is serv icer, PG&E proposes a ratemaking mechanism which will provide a 
credit, after the rate-freeze period, to residential and small commercial ratepayers in PG&E’s Rate Reduction 
Bonds Memorandum Account equal tin value to any  amounts it receives as compensation, excepting only 
amounts needed to cover incremental, out-of-pocket costs and expenses incurred by PG&E to serv ice the RRBs.  
These ty pes of expenses would include required audits related to PG&E’s role as serv icer, and legal and 
accounting fees related to the serv icing obligation.  Thus, the only  net ratemaking impact will be such 

incremental expenses.”).   
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5. Require that the bonds be offered to the broadest market possible to expand the market to 1 

garner lower interest rates for the benefit of ratepayers through increased competition.3 2 

6. Require transparency in the distribution, in the initial pricing and in the secondary market 3 

for securitized utility bonds to support the integrity of the process. 4 

7. Direct the Commission’s staff and financial advisor to take part fully and in advance in all 5 

aspects of structuring, marketing, and pricing the bonds, and direct the financial advisor to 6 

disapprove any decision that would not result in the lowest all-in cost of funds to ratepayers.4  7 

This should include: 8 

a. Reviewing, analyzing and proposing revisions to all documentation to better protect 9 

ratepayers, including specific certifications, representations, indemnities, and 10 

warranties, therefore protecting against higher (and hidden) post-transaction 11 

ratepayer costs; 12 

b. Evaluating the performance of underwriters of prior securitized utility bonds; include 13 

in any offering or bidding syndicate one or more underwriters without prior 14 

relationships with the utility (prior relationships can entail conflicts of interest); tie 15 

any negotiated underwriter compensation to performance — actual securitized utility 16 

bond sales at lower cost to ratepayers — to create competition within the underwriting 17 

syndicate and promote lowest cost; 18 

c. If a negotiated process is selected, requiring underwriters to develop a written 19 

marketing plan and implement robust marketing efforts tailored to the unique 20 

strengths of the bonds, emphasizing the need to broaden distribution and to attract 21 
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non-traditional investors, and rejecting underwriters’ plans that focus solely on 1 

selling securitized utility bonds to previous securitized utility bond investors; 2 

d. Continually analyze market developments and transactions to adopt successful 3 

techniques and utilize them in new issuance(s); and 4 

e. “Trust but Verify”: require underwriters to document and support their marketing 5 

efforts and pricing recommendations to ensure their full attention and focus on 6 

accuracy and due diligence, thereby fostering aggressive pricing.  7 

8. Require fully accountable certifications from the bookrunning underwriter(s), utility and the 8 

Commission’s financial advisor as to actions taken to achieve the lowest cost of funds at the 9 

time of pricing under then current market conditions.5 10 

9. Provide that the Commission has authority to enforce the provisions of the Financing Order, 11 

the Servicing Agreement, the Sale Agreement, the Indenture, and other transaction 12 

documents for the benefit of the ratepayers.  13 

Summary of Testimony and Recommendation to Commission 14 

Q. Can you list your recommendations to the Commission? 15 

A. Yes.  I recommend that the parties to this proceeding seek State of California legislation 16 

authorizing the issuance of securitized utility bonds as further described in the testimony of Mr. 17 

Sutherland, Mr. Abramson and Mr. Schoenblum. 18 

Q. Does this conclude your testimony? 19 

A. Yes, it does. 20 

                                                 

5 See Texas PUC’s 2005 Financing Order issued to CenterPoint (PUC Docket No. 30485), Finding o f Fact 110: 
“The Commission’s financial advisor or designated representative shall require a certificate from the 

bookrunning underwriter(s) confirming that the structuring, marketing, and pricing of the transition bonds 
resulted in the lowest transition bond charges consistent with market conditions and the terms of this financing 
order.”   
 

Fichera Testimony Exhibit 3-C



Securitization: 21 States + DC + Puerto Rico 
with Experience or Some Form of Legislation

Proprietary

States with legislation 

• States with pending legislation or where 
securitization is in the radar

•

•

•

•

Fichera Testimony Exhibit 3-C

jfichera
Text Box
 EXHIBIT A



CONTRACT BETWEEN  
THE PUBLIC UTILITY COMMISSION OF TEXAS  

AND SABER PARTNERS 
 
This Agreement (“Agreement”), effective as of the last date signed below by a duly 
authorized representative of any  Party (“Effective Date”), is entered into by and between 
the Public Utility Commission of Texas, an agency of the state of Texas with its office at 
1701 N. Congress Ave., Austin, TX 78701 (the “PUCT” or the “Commission”), Saber 
Partners, LLC and Saber Capital Partners, LLC (collectively “Saber Partners”). 
 

RECITALS 
 
WHEREAS, pursuant to its statutory responsibility under Chapter 39, Subchapter G of 
the Public Utility Regulatory Act, ("PURA") the PUCT designated Saber Partners as the 
PUCT’s financial advisor with respect to AEP Texas Central Company’s (“AEP”) 
application for a financing order to securitize the stranded costs finalized in Docket No. 
31056, Application of AEP Texas Central Company and CPL Retail Energy, LP to 
Determine True-Up Balances Pursuant to PURA §39.262, to ensure compliance with the 
statutory requirements of PURA and the terms of the Financing Order issued in Docket 
No. 32475; and 
 
WHEREAS, Saber Partners has served the Commission effectively as an advocate of the 
Commission’s interests and in protecting ratepayer interests in connection with all five 
prior series of transition bonds issued pursuant to Chapter 39, Subchapter G of PURA 
and in ensuring that the structuring and pricing of each of those series of transition bonds 
achieved the lowest transition bond charges consistent with market conditions and the 
applicable financing orders; 
 
NOW, THEREFORE, in consideration of the mutual covenants and promises contained 
herein, the PUCT and Saber Partners (the “Parties”) hereby agree as follows: 
 

Article 1.  Definitions 
 
When used in this Agreement, the following terms shall have the respective meanings set 
forth in this Agreement. 
 
1.1 “Confidential Information” has the meaning provided in Attachment B to this 
Agreement.   
 
1.2  “Intellectual Property Rights” means any patent, trade secret, confidential or 
proprietary information, know-how, show-how, maskwork right, copyright (e.g. 
including but not limited to any moral right), and any other intellectual property 
protection and intangible legal rights and interests, of any one or more countries, 
including, for example, but not limited to (a) any publicity or privacy right, (b) any utility 
model or application, (c) any industrial model or application, (d) any certificate of 
invention or application, (e) any application for patent, including, for example, but not 
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limited to any provisional, divisional, reissue, reexamination or continuation application, 
(f) any substitute, renewal or extension of any such application, and (g) any right of 
priority resulting from the filing of any such application. 
 
1.3 “Moral Rights” means any rights to claim authorship of intellectual property, to 
object to or prevent the modification of any intellectual property, or to withdraw from 
circulation or control the publication or distribution of any intellectual property, and any 
similar right, existing under judicial or statutory law of any country in the world, or under 
any treaty, regardless of whether or not such right is denominated or generally referred to 
as a “moral right.” 
 
1.4 “Public Utility Commission,” “PUCT,” or “Commission” means the Public Utility 
Commission of Texas acting through its executive director and the agency’s designated 
Contract Administrator. 
 
1.5 “Saber Partners” includes Saber Partners, LLC, Saber Capital Partners, LLC, and 
any successors, heirs and assigns. 
 
1.6 “Services” means any and all services performed and any and all goods and products 
delivered by Saber Partners as specified in Attachment A, Services to Be Performed – 
AEP Transition Bonds.  
 
1.7 “Financing Order” means the Financing Order approved in PUCT Docket No. 
32475  (or a subsequent docket number assigned upon remand to the Commission).  
 
1.8 “Issuance” means the sale of Transition Bonds approved in Docket No. 32475 (or a 
subsequent docket number assigned upon remand to the Commission) in the amount 
specified in the Financing Order. 
 
1. 9 “Transition Bonds” means those transition bonds issued pursuant to the Financing 
Order approved in PUCT Docket No. 32475 (or a subsequent docket number assigned 
upon remand to the Commission). 
 

Article 2.  Compensation 
 
2.1  Compensation.  Saber Partners agrees to provide all services (including labor, 
expenses, and legal services) described in Attachment A for a flat fee of $500,000 (the 
“Fee”).  Of this fee, $100,000 is specifically allocated to payment for legal services to 
Saber Partners.  If Saber Partners documents to the Commission's satisfaction that it 
necessarily incurred more than $100,000 in legal expenses for legal services to Saber 
Partners, Saber Partners’ fee may be increased to a maximum of $750,000, with any 
amount over $500,000 specifically allocated to pay such legal expenses.    The 
Commission must pre-approve the increase in fee for legal expenses by written 
amendment to this Agreement. 
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2.2 Payment for Services.  Saber Partners acknowledges that the PUCT has not been 
appropriated any funds for the purposes of this Agreement.  All compensation and 
reimbursements to Saber Partners provided for by Section 2.1 hereof shall be paid or 
caused to be paid by wire transfer at the time and directly from the proceeds of the 
Issuance of the Transition Bonds as a condition of closing.  The Parties expressly agree 
that nothing in this Agreement is intended to constitute an obligation either against or 
payable from funds appropriated to the PUCT for any purpose, or general revenue funds 
or any other funds of the State of Texas. 
 
2.3  Payments made to Subcontractors.  Saber Partners shall pay any subcontractor 
hereunder the appropriate share of payments received not later than the 10th day after the 
date Saber Partners receives the payment. The subcontractor’s payment shall be overdue 
on the 11th day after the date Saber Partners receives the payment.  The use of any 
subcontractor by Saber Partners, other than Orrick, Herrington & Sutcliffe, LLP, shall be 
pre-approved by PUCT.  (See Sec. 5.1) 
 
2.4  Records.  Saber Partners and its subcontractors shall maintain records and books of 
account relating to  services provided under this Agreement .  Such records and books 
shall be made available to the PUCT, its designee, or the Texas State Auditor’s Office for 
review upon reasonable notice during Saber Partners’ normal business hours for a period 
of at least four years after the end of the term of the Agreement. 
 
2.5  Sole Compensation.  Payments under this Article 2 are Saber Partners’ sole 
compensation under this Agreement. Saber Partners shall not incur expenses with the 
expectation that the PUCT or AEP will directly pay the expense to a third-Party vendor 
outside payments made under this Article 2, irrespective of whether in exchange for 
Services or otherwise.  
 
2.6  Texas State Auditor's Office.  The Texas State Auditor's ("State Auditor") may 
conduct an audit or investigation of any entity receiving funds from the state directly 
under the contract or indirectly through a subcontract under the contract.  Acceptance of 
funds directly under the contract or indirectly through a subcontract under the contract 
acts as acceptance of the authority of the State Auditor, under the direction of the 
legislative audit committee, to conduct an audit or investigation in connection with those 
funds. 
 

Article 3. Contract Administration 
 
3.1  PUCT Contract Administration.  The PUCT designates Darryl Tietjen to serve as 
its Technical Point of Contact and primary point of contact with Saber Partners 
throughout the term of this Agreement.  The PUCT designates Paula Mueller as its 
Contract Administrator to serve as the PUCT’s point of contact for contract 
administration.    Saber Partners acknowledges that neither the PUCT Contract 
Administrator nor the PUCT Technical Point of Contact have any authority to amend this 
Agreement on behalf of the PUCT, except as expressly provided herein.  Saber Partners 
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further acknowledges that such authority is exclusively held by the Commission or its 
authorized designee, Executive Director Lane Lanford.   
 
3.2  Saber Partners Contract Administration.  Saber Partners designates Joseph S. 
Fichera to serve as its Contract Administrator. 
 
3.3  Reporting.  Saber Partners shall report directly to the PUCT Contract Administrator 
and shall perform all activities in accordance with reasonable instructions, directions, 
requests, rules and regulations issued during the term of this Agreement as conveyed to 
Saber Partners by the PUCT Contract Administrator and the PUCT Technical Point of 
Contact. 
 
3.4  Cooperation.  The Parties’ Contract Administrators shall handle all communications 
between them in a timely and cooperative manner.  The Parties shall timely notify each 
other by email or other written communication of any change in designee or contact 
information.  The Parties also recognize that implementation of the securitization in the 
marketplace is a dynamic process and often is done under tight time demands.  The 
Contract Administrator and Technical Point of Contact shall have a regularly scheduled 
weekly telephone conference call to discuss the status of Saber Partner’s execution of this 
Agreement and any concern of either Party. 
 
3.5  Inquiries and Prompt Referral.  Saber Partners will promptly refer all inquiries 
regarding this Agreement received from state legislators, other public officials, the media, 
or non-Parties to the PUCT Contract Administrator. 
 

Article 4. Reports and Records 
 
4.1  Written Reports.  Saber Partners will provide written reports to the PUCT in the 
form and with the frequency as specified in Attachment A.   
 
4.2  Records Review.  Saber Partners shall, for a period of four (4) years following the 
expiration or termination of this Agreement, maintain its records of the work performed 
under this Agreement.  Saber Partners shall make all records that support the performance 
of Services and payment available to PUCT and/or its designees or the State Auditor 
during normal business hours given reasonable notice, upon the request of the PUCT 
Contract Administrator.   
 
4.3  Progress Reports.  In addition to the reports required by Attachment A, Saber 
Partners’ Contract Administrator shall provide regular progress reports, either orally or 
electronically, to the PUCT Contract Administrator or  the PUCT Technical Point of 
Contact, in a format and on a schedule agreed upon. Saber Partners agrees to provide 
additional ad hoc reports, within reason and in  oral, written or electronic form, that may 
be required by the PUCT.  If Saber Partners cannot provide such reports without 
incurring unreasonable additional expense, Saber Partners shall notify the PUCT’s 
Contract Administrator of the estimated cost for providing the additional reports and 
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information substantiating the cost, prior to incurring the expense.  Failure to provide 
these reports may result in termination of this contract. 
 

Article 5. Subcontracting Parties 
 
5.1  Use of Subcontractors.  The Parties acknowledge and agree that at the time of 
execution of this Agreement Saber Partners intends to perform the Services required 
under this Agreement using its own members, employees, and Advisory Board members, 
with the exception of those legal services to Saber Partners which shall be performed by 
outside legal counsel retained by Saber Partners.  Saber Partners will notify the PUCT 
Contract Administrator of any other proposed subcontract and will work with the PUCT 
HUB Coordinator to procure such other subcontractor and to submit appropriate 
subcontractor selection documentation for approval prior to engaging any other 
subcontractor, such approval not to be unreasonably withheld.  Any such other 
subcontract or subsequent substitution of a subcontractor must be approved according to 
the terms of Article 7 herein.   
 
5.2  Primary Point of Contact.  Joseph S. Fichera will serve as the primary point of 
contact for the PUCT with Saber Partners’ subcontractors on all matters related to this 
Agreement. 
 
5.3  Sole Responsibility.  Saber Partners is solely responsible for the quality and 
timeliness of the work produced by all subcontractors that may be engaged by Saber 
Partners to provide Services hereunder and for the timely payment for all such work 
produced by all subcontractors which is accepted by and paid for in accordance with the 
terms of this Agreement.  
 
5.4 Prime Vendor Contract.  The Parties expressly agree that this Agreement is 
intended to constitute a prime vendor contract, with Saber Partners serving as the prime 
vendor for delivery of the Services made the subject hereof.  Saber Partners 
acknowledges and agrees that Saber Partners is fully liable and responsible for timely, 
complete delivery of the Services described in this Agreement notwithstanding the 
engagement of any subcontractor to perform an obligation under this Agreement.   
 

Article 6.  Term, Suspension and Termination 
 

6.1  Term.  The term of this Agreement shall begin on the Effective Date and shall 
continue in effect until the later of the issuance of the Transition Bonds or the last 
deliverable per Attachment A unless sooner terminated under Sections 6.2 or 6.3 of this 
Agreement.   
 
6.2  Termination for Cause by the PUCT.  If Saber Partners is in default of any 
material term of this Agreement, the PUCT may serve upon Saber Partners written notice 
requiring Saber Partners to cure such default.  Unless within thirty (30) days after receipt 
of said notice by Saber Partners, said default is corrected or arrangements satisfactory to 
the PUCT, as applicable, for correcting the default have been made by Saber Partners, the 
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PUCT may terminate this Agreement for default and shall have all rights and remedies 
provided by law and under this Agreement.  In the event of termination, Saber Partners 
will provide reasonable cooperation to transfer the duties of Saber Partners under the 
Agreement to another entity without disruption to the progress of the securitization. 
 
6.2.1  Termination for the Convenience of the PUCT.  The PUCT may, upon thirty 
(30)  days written notice to Saber Partners, terminate this Agreement whenever the 
interests of the PUCT so require. 
 
6.3  Termination for Cause by Saber Partners.  If the PUCT fails to comply with any 
of its obligations hereunder in any material respect, Saber Partners may serve upon the 
PUCT written notice of default.  Should the PUCT fail to remedy such default or fail to 
present a plan acceptable to Saber Partners to remedy such default within thirty (30) days 
after receipt of such written notice of default, Saber Partners shall have the right to 
terminate the Agreement.   In the event of termination, Saber Partners will provide 
reasonable cooperation to transfer the duties of Saber Partners under the Agreement to 
another entity without disruption to the progress of the securitization.  
 
6.4  Survival.  In the event that this Agreement expires or is terminated by a Party 
pursuant to the terms hereof, the rights and obligations of the Parties hereunder shall 
terminate; provided that the provisions of Article 2, Sections 4.2, 7.3, 7.5 and 19.1 
through 19.10 hereof, Articles 10, 11, 12, 14, 15 and 16 hereof and Attachment B in its 
entirety shall survive any termination or expiration of this Agreement. 
 

Article 7. Assignment, Amendments and Modifications 
 
7.1  Material Change Requests.  PUCT may propose changes to Attachment A, 
Services to Be Performed – AEP Transition Bonds.  Upon receipt of a written request 
from the PUCT for a change to Attachment A, Saber Partners’ Contract Administrator 
shall, within a reasonable time thereafter, submit to the PUCT a detailed written estimate 
of any proposed price and schedule adjustment(s) to this Agreement.  No changes to 
Attachment A will occur without the written consent of Saber Partners and unless and 
until the PUCT or its designee approves Saber Partners’ proposed modification proposal, 
including the schedule adjustments and the costs (if any) associated with the 
modifications, in writing, as provided in accordance with the terms stated in this 
Agreement. 
 
7.2  Changes in Law, Rules, or Rulings.  Subsequent changes in federal and state 
legislation or rules and regulations or rulings by the PUCT may require modification of 
the terms of this Agreement, including an increase or decrease in the duties of Saber 
Partners and/or compensation.  In the event of such subsequent changes to statutes, rules 
and/or regulations, the PUCT and Saber Partners shall negotiate the terms of a contract 
modification, whether an increase or a decrease in Saber Partners’ duties and/or 
compensation, in good faith and incorporate such modification into this Agreement by 
written amendment.  
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7.3  No Assignment of Duties.  This Agreement shall be binding upon and inure to the 
benefit of the permitted successors and assigns of any Party (including by merger of 
Saber Partners or otherwise by operation of law); provided however that Saber Partners 
shall not otherwise, without the prior written consent of the PUCT, or as provided in 
Section 7.3.1 herein, assign or transfer this Agreement or any obligation incurred under 
this Agreement.  Any attempt by Saber Partners to assign or transfer this Agreement or 
any obligation incurred under this Agreement, in contravention of this paragraph, shall be 
void and of no force and effect.   
 
7.3.1  Assignment Permitted  This Agreement may not be assigned, changed, amended 
or modified in any manner except by written instrument executed by authorized 
representatives of both Parties in accordance with the terms of the Agreement, provided, 
however, that any activities of Saber Partner, LLC under this Agreement that may require 
registration as a securities broker or dealer may be assigned by Saber Partners, LLC in its 
discretion to Saber Capital Partners LLC (“SCP”) so long as (i) SCP remains a wholly-
owned subsidiary of Saber Partners, LLC, (ii) SCP remains registered as a broker and 
dealer with the U.S. Securities and Exchange Commission, (iii) SCP remains a member 
in good standing of the NASD, and (iv) Joseph Fichera remains Chief Executive Officer 
of SCP, and any assignment by Saber Partners, LLC of any activity or activities of SCP 
pursuant to the preceding sentence shall not increase or otherwise affect the aggregate 
amount of compensation payable to Saber Partners, LLC and SCP, collectively, for any 
services performed under this Agreement, although Saber Partners and SCP shall to the 
extent practicable arrange to have compensation payable to SCP for any such activity or 
activities performed by SCP paid directly to SCP.  In the event of any breach of this 
Agreement by SCP following an assignment to SCP pursuant to this Section 7.3.1, both 
Saber Partners, LLC and SCP shall be jointly and severally liable to the PUCT for 
damages to the PUCT resulting directly from that breach. 
 
7.4  Amendments and Modifications.  This Agreement may not be amended or 
modified in any manner except by written instrument executed by authorized 
representatives of the Parties in accordance with the terms of this Agreement.  Any 
additional amounts to be securitized for AEP at a later date will be the subject of an 
amendment to this contract with compensation to be negotiated in good faith at that time. 
 
7.5  Binding on Successors.  The terms of this Agreement shall be binding on any 
successor organization of any of the signatory Parties. 
 

Article 8.  Representations, Warranties and Covenants 
 
8.1  Warranty of Performance.  Saber Partners represents, warrants and covenants that 
it will perform the services outlined in Attachment A, Services to be Performed – AEP 
Transition Bonds,  in a professional and workmanlike manner, consistent with 
professional standards of practice in the industry and in accordance with its undertakings 
in Article 17 hereof.   
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8.2  Warranty of Services.  Saber Partners warrants that the services shall be rendered 
by the qualified personnel referred to in, or as otherwise agreed upon pursuant to, Section 
19.11 hereof.  If Services provided under this Agreement require a professional license, 
then Saber Partners represents, warrants and covenants that the activity will be performed 
only by duly licensed personnel. 
 

Article 9. Risk of Loss and Property Rights 
 
9.1  Risk of Loss.  The risk of loss for all items to be furnished hereunder shall remain 
with Saber Partners until the items are delivered to the PUCT, at which time the risk of 
loss shall pass to the PUCT.   
 
9.2  Ownership.  Except for materials where any intellectual property rights are vested in 
a third-Party, such as software or hardware, in which case such rights shall remain the 
property of the third Party, all finished materials, conceptions, or products created and/or 
prepared for on behalf of the PUCT and purchased by the PUCT, or on behalf of the 
PUCT, which the PUCT has accepted as part of the performance of services hereunder, 
shall be the PUCT’s property exclusively and will be given to the PUCT either at the 
PUCT’s request during the term of the Agreement or upon termination or expiration of 
the Agreement.  Notwithstanding the foregoing, materials created, prepared for, or 
purchased exclusively by the PUCT or on behalf of the PUCT are the PUCT’s exclusive 
property regardless of whether delivery to the PUCT is effectuated during or upon 
termination or expiration of this Agreement.   
 
9.3  Licensed Software.  Saber Partners may obtain software licenses as an agent of the 
PUCT for software that is used by Saber Partners solely for the purpose of providing 
services under this Agreement.  Saber Partners shall provide the PUCT with a copy of 
any software license obtained by Saber Partners as an agent for the PUCT for the purpose 
of providing services under this Agreement. 
 
9.4  Prior Works.  Except as provided herein, all previously owned materials, 
conceptions or products shall remain the property of Saber Partners and nothing 
contained in this Agreement will be construed to require Saber Partners to transfer 
ownership of such materials to the PUCT.   
 
9.5  Trademarks.  The Parties agree that no rights to any trademark or service mark 
belonging to another Party or to any non-Party are granted to any other Party by this 
Agreement, unless by separate written instrument.  The PUCT acknowledges and agrees 
that use of any trademark associated with any software provided by Saber Partners under 
this Agreement does not give the PUCT any rights of ownership in the trademark or the 
software. 
 
9.6  Program Information.  Program information, data, and details relating to Saber 
Partners’ services under this Agreement shall be maintained separately from other Saber 
Partners’ activities.  Saber Partners shall undertake all reasonable care and precaution in 
the handling and storing of  this information. 
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9.7  Provision to be Inserted in Subcontracts.  Saber Partners shall insert an article 
containing paragraphs 9.2 and 9.6 of this Agreement in all subcontracts hereunder except 
altered as necessary for proper identification of the contracting Parties and the PUCT 
under this Agreement.  
 

Article 10. Confidential Information. 
 
10.1  Confidential Information.  The Parties hereby acknowledge that they may become 
exposed to Confidential Information in connection with their relationship hereunder. In 
consideration thereof, the Parties agree to abide by the provisions of the confidentiality 
agreement in Attachment B hereto, which is hereby incorporated by reference herein. 
 
10.2  Agreement Not Confidential.  The Parties acknowledge that not all terms of this 
Agreement may be confidential pursuant to the Texas Public Information Act, regardless 
of whether those terms are marked "Proprietary" and/or "Trade Secret" and/or 
"Confidential," and regardless of the provisions of Attachment B hereto.   
 
10.3  Texas Public Information Act. (Texas Government Code Chapter 552).  The 
Parties acknowledge that notwithstanding any other provisions of this Agreement, the 
Texas Public Information Act ("PIA") governs the treatment of all information held by or 
under the control of the Commission.  The Commission will notify Saber Partners of 
requests for Confidential Information within one business day of receiving the request. 

 
Article 11.  Conflicts of Interest and Employment Restriction 

 
11.1  No Conflicting Relationships.  Saber Partners certifies to the Commission that no 
existing or contemplated relationship exists between Saber Partners and the Commission 
that interfere with fair competition or is a conflict of interest, and that no existing or 
contemplated relationship exists between Saber Partners and another person or 
organization, whether or not located within the State of Texas, that constitutes or will 
constitute a conflict of interest for Saber Partners with respect to the Commission. 
 
11.2  Independence.  Saber Partners, as the Commission’s financial advisor, must be free 
from any conflicts of interest and must provide the Commission with independent advice. 
Neither Saber Partners nor any affiliate of Saber Partners may have any financial interest 
in or any securities trading relationship with any entity that engages in the business of 
underwriting or trading in bonds or other fixed income products.  From the beginning of 
this engagement and for at least 12 months following the date of issuance of the bonds, 
neither Saber Partners nor any affiliate of Saber Partners may engage in the business of 
underwriting or trading in the market for bonds or other fixed income products for their 
own account or for others. 
 
11.3  Prohibition on Transactions with Company.  No member of the team of Saber 
Partners’ employees for this assignment is currently executing any securities transactions, 
advisory assignments, or credit transactions for American Electric Power.  During the 
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term of this Agreement and for a period of one (1) year thereafter, Saber Partners shall 
not staff any Saber Partners’ team members on any such assignments for American 
Electric Power without the prior written consent of the PUCT.  Saber Partners will 
require that all members of Saber Partners’ team agree to a prohibition against stock 
ownership of stock of American Electric Power during the term of this Agreement and 
for one (1) year thereafter.  Prior to staffing any Saber Partners’ employee to perform 
services under this Agreement, Saber Partners shall notify such employee of the 
provisions hereof and obtain a written agreement that he or she is bound hereby.  
 
11.4  Prohibition on Transactions with Parties Adverse to Commission.  Saber 
Partners agrees that during performance of this Agreement, it will neither provide 
contractual services nor enter into any agreement, oral or written, to provide services to a 
person or organization that is regulated or funded by the Commission or that has interests 
that are directly or indirectly adverse to those of the Commission.  The Commission may 
waive this provision in writing if, in the Commission's sole judgment, such activities of 
the Contractor will not be adverse to the interests of the Commission. 
 
11.5  Notice of Conflict.  Saber Partners agrees to promptly notify the PUCT of any 
circumstance that may create a real or perceived conflict of interest.  Saber Partners 
agrees to use its best efforts to resolve any real or perceived conflict of interest to the 
satisfaction of the PUCT.  Failure of Saber Partners to do so shall be grounds for 
termination of this contract for cause, pursuant to Section 6.2.   
 

Article 12. Other Acknowledgements and Agreements by the Parties 
 
12.1  Indemnification.  Saber Partners shall indemnify, defend and hold harmless the 
PUCT, the State of Texas, its officers and employees from any and all liabilities, claims, 
demands or causes of action of whatever kind or nature asserted by a third-Party and 
occurring or in any way incident to, arising out of, or in connection with wrongful acts of 
Saber Partners, its agents, employees and subcontractors, committed in the conduct of 
this Agreement. 
 

Article 13.  Insurance 
 
13.1  Minimum Insurance.  Saber Partners shall, at its sole cost and expense, secure and 
maintain as a minimum, from the Effective Date and thereafter during the term of this 
Agreement, for its own protection and the protection of the PUCT: (a) commercial 
liability insurance; (b) automobile liability coverage for vehicles driven by Saber Partners 
employees; and (c) workers’ compensation insurance.  The commercial liability policy 
shall provide a minimum coverage of $500,000 per occurrence and $1,000,000 aggregate. 
The automobile liability policy shall provide a minimum coverage of $500,000 per 
occurrence.  The workers’ compensation insurance shall provide the following coverage:  
$300,000 for medical expenses and coverage for at least 104 weeks, $100,000 for 
accidental death and dismemberment, 70% of employee’s pre-injury income for not less 
than 104 weeks; and $500 maximum weekly benefit.  The PUCT shall be named an 
additional insured on the commercial liability and automobile policies. 
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13.2  Certificates of Insurance.  Saber Partners shall furnish to the PUCT certificates of 
insurance, signed by authorized representatives of the surety or insurers, of all such bonds 
and insurance and confirming the amounts of such coverage within ten days of the 
Effective Date of this Agreement, upon request.  Saber Partners shall provide the PUCT 
Contract Administrator with timely renewal certificates as the coverage renews.  Failure 
to maintain such insurance coverage specified herein, or to provide such certificates 
promptly, shall constitute a material breach of this Agreement. 

Article 14.  Dispute Resolution 
 
14.1  Alternative Dispute Resolution.  The Parties agree that to the extent required by 
Chapter 2260 of the Texas Government Code or other Texas statutes, any and all disputes 
that may arise between the Parties regarding the terms of this Agreement shall be first 
submitted for settlement by negotiation and mediation, or other means of alternative 
dispute resolution.  The Parties further agree that any such dispute resolution to which 
Chapter 2260 of the Texas Government Code applies shall be conducted in accordance 
with PUCT Substantive Rule Chapter 27, Subchapter C.  
 

Article 15.  Sovereign Immunity 
 
15.1  Sovereign Immunity.  The State of Texas and the PUCT do not waive sovereign 
immunity by entering into this Agreement and specifically retain immunity and all 
defenses available to them under the laws of the State of Texas or the common law. 
 

Article 16.  Governing Law 
 
16.1  Governing Law.  Notwithstanding anything to the contrary in this Agreement, this 
Agreement shall be deemed entered into in the State of Texas and shall be governed by 
and construed and interpreted in accordance with the laws of the State of Texas that apply 
to contracts executed in and performed entirely within the State of Texas, without 
reference to any rules of conflict of laws.  The Parties consent to the exclusive 
jurisdiction of the State of Texas. The Parties hereby submit to the jurisdiction of courts 
located in, and venue is hereby stipulated to, the state courts located in Travis County, 
Texas.  Each Party stipulates that it is subject to the jurisdiction of the courts located in 
Travis County, Texas, for any cause of action arising from any act or omission in the 
performance of this Agreement.  Further, each Party hereby waives any right to assert any 
defense to jurisdiction being held by the courts located in Travis County, Texas, for any 
cause of action arising from any act or omission in the performance of this Agreement. 
 

Article 17.  Compliance with Law 
 
17.1  General.  Saber Partners shall comply with all federal, state and local laws, 
executive orders, regulations and rules applicable at the time of performance. Saber 
Partners warrants that all services sold hereunder shall have been produced, sold, 
delivered, and furnished in strict compliance with all applicable laws and regulations, 
including Equal Employment Opportunity laws, to which they are subject. All laws and 
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regulation required in agreements of this character are hereby incorporated by this 
reference. 
 
17.2  Taxes.  Saber Partners agrees to comply with any and all applicable state tax laws 
that may require any filing with and/or payment to the State of Texas as result of any 
action taken as a result of this Agreement. 
 
17.3  Worker’s Compensation.  Saber Partners agrees that it shall be in compliance with 
applicable state worker’s compensation laws throughout the term of this Agreement.  
 
17.4  Conflicts.  Saber Partners agrees to abide by the requirements of and policy 
directions provided by the Texas statutes and the rules and regulations of the PUCT, and 
will inform and consult with the PUCT when further interpretations or directions are 
needed in order to fully implement the rules and regulations of the Commission.  In the 
event that Saber Partners becomes aware of inconsistencies between this Agreement and 
a Texas statute or PUCT rule, Saber Partners will so advise the PUCT and will cooperate 
fully to revise applicable provisions of this Agreement as necessary.   
 

Article 18. Saber Partners Certification 
 
18.1  Effect of Acceptance.  By accepting the terms of this Agreement, Saber Partners 
certifies that, to the extent applicable: 
 
18.1.1  Prohibitions on Gifts.  Saber Partners has not given, offered to give, nor intends 
to give at any time hereafter any economic opportunity, future employment, gift, loan, 
gratuity, special discount, trip, favor, or service to a public servant in connection with this 
Agreement. 
 
18.1.2  Delinquent Obligations.  Saber Partners is not currently delinquent in the 
payment of any franchise or sales tax owed the State of Texas, and is not delinquent in 
the payment of any child support obligations under applicable state law.  
 
18.1.3  Antitrust.  Neither Saber Partners nor anyone acting for such firm, corporation, 
or institution has violated the antitrust laws of this State, codified in Section 15.01, et 
seq., of the Texas Business and Commerce Code or the Federal Antitrust Laws, nor has 
communicated directly or indirectly to any competitor or any other person engaged in 
such line of business for the purpose of obtaining an unfair price advantage. 
 
18.1.4  Family Code.  Saber Partners has no principal who is ineligible to receive funds 
under Texas Family Code § 231.006 and acknowledges that this Agreement may be 
terminated and payment may be withheld if this certification is inaccurate. 
 
18.1.5  Prohibited Compensation.  Saber Partners has not received compensation from 
the PUCT, or any agent, employee, or person acting on the PUCT’s behalf for 
participation in the preparation of this Agreement. 
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18.1.6  Family Code.  Pursuant to Texas Family Code § 231.006(d), no individual or 
business entity named in this contract is ineligible to receive the specified grant, loan, or 
payment; and Saber Partners acknowledges that this contract may be terminated and 
payment may be withheld if this certification is inaccurate. 
 
18.1.7  Government Code.  Pursuant to Texas Government Code § 2155.004, regarding 
the collection of state and local sales and use taxes, the individual or business entity 
named in the proposal and with whom the PUCT is contracting is not ineligible to receive 
the specified contract and acknowledges that this contract may be terminated and/or 
payment withheld if this certification is inaccurate. 
 
18.1.8  Outstanding Obligations.  Payments due under the contract will be applied 
towards any debt that is owed to the State of Texas, including but not limited to 
delinquent taxes and child support. 
 
18.1.9  Contracting with Executive Head of State Agency.  The Agreement is in 
compliance with Texas Government Code § 669.003 relating to contracting with the 
executive head of a State agency. 
 
18.1.10  Buy Texas.  Saber Partners will comply with Texas Government Code § 
2155.4441, pertaining to service contracts regarding the use of products produced in the 
State of Texas. 
 

Article 19.  General Provisions 
 
19.1  Relationship of Parties.  Saber Partners is and shall remain at all times an 
independent contractor, and nothing in this Agreement shall be deemed to create a joint 
venture, partnership, employment, franchise, master-servant, or agency relationship 
between the Parties.  Except as expressly provided to the contrary elsewhere in this 
Agreement, no Party has any right or authority to act on behalf of another Party, nor to 
assume or create any obligation, liability or responsibility on behalf of another Party.  
Under no circumstances shall the relationship of employer and employee be deemed to 
arise between the PUCT and Saber Partners’ personnel.  Saber Partners shall be solely 
responsible for achieving the results contemplated by this Agreement, whether performed 
by Saber Partners, its agents, employees or subcontractors. 
 
19.2  Taxes and Statutory Withholdings.  Saber Partners acknowledges that it is not a 
PUCT employee, but is an independent contractor.  Accordingly, it is Saber Partners’ sole 
obligation to report as income all compensation received by Saber Partners under the 
terms of this contract.  Saber Partners is solely responsible for all taxes (federal, state, 
local), withholdings, social security, unemployment, Medicare, Worker’s Compensation 
insurance, and other similar statutory obligations (of any governmental entity of any 
country) arising from, relating to, or in connection with any payment made to Saber 
Partners under this contract.  Saber Partners shall defend, indemnify and hold the PUCT 
harmless to the extent of any obligation imposed by law on the PUCT to pay any tax 
(federal, state, local), withholding, social security, unemployment, Medicare, Workers’ 
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Compensation insurance, or other similar statutory obligation (of any governmental entity 
of any country) arising from, relating to, or in connection with any payment made to 
Saber Partners under this contract.   
 
Further, Saber Partners understands that neither it nor any of its individual employees is  
eligible for any PUCT employee benefit, including but not limited to holiday, vacation, 
sick pay, withholding taxes (federal, state, local), social security, Medicare, 
unemployment or disability insurance, Worker’s Compensation, health and welfare 
benefits, profit sharing, 401(k) or any employee stock option or stock purchase plans.  
Saber Partners hereby waives any and all rights to any such PUCT employment benefit. 
 
19.3  Notice.  Except as otherwise stated in this Agreement, all notices provided for in 
this Agreement shall be (a) in writing, (b) addressed to a Party at the address set forth 
below (or as expressly designated by such Party in a subsequent effective written notice 
referring specifically to this Agreement), (c) sent by Certified U.S. mail, Return Receipt 
Requested, with proper postage affixed and (d) deemed effective upon the third business 
day after deposit of the notice in the U.S. mail.  
 
 
IF TO THE PUCT: 
 
ATTENTION:  W. LANE LANFORD, EXECUTIVE DIRECTOR 
1701 N. Congress Ave., 7th Floor 
Austin, TX 78701 
 
With a copy to the PUCT Contract Administrator,  Paula Mueller, at the same address. 
 
IF TO Saber Partners: 
ATTENTION:  JOSEPH S. FICHERA, CEO 
Saber Partners, LLC 
44 Wall Street 
New York, NY 10005 
 
With a copy sent via facsimile to (212) 461-2371. 
 
 
 
19.4  Severability.  The Parties intend all provisions of this Agreement to be enforced to 
the fullest extent permitted by law.  Saber Partners and the PUCT acknowledge and agree 
that each covenant and promise contained herein is a separate obligation independently 
supported by good and valuable consideration, the sufficiency and receipt of which are 
hereby acknowledged.  Accordingly, if a court of competent jurisdiction determines that 
the scope and/or operation of any provision of this Agreement is unenforceable as 
written, then the PUCT and Saber Partners intend that the court should reform such 
provision (e.g. to a narrower scope and/or operation) as it determines to be enforceable 
(e.g. maximum enforceable period of time, territory, and/or scope).  If, however, any 
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provision of this Agreement is held to be unenforceable under present or future law, and 
not subject to reformation, then (a) such provision shall be fully severable, (b) this 
Agreement shall be construed and enforced as if such provision was never a part of this 
Agreement, and (c) the remaining provisions of this Agreement shall remain in full force 
and effect and shall not be affected by unenforceable provisions or by their severance. 
 
19.5  Force Majeure.  No Party shall be responsible to another Party for any resulting 
loss if fulfillment of any of the terms or provisions of this Agreement is delayed or 
prevented by any act or event which is beyond the reasonable control of the affected 
Party (including but not limited to, court decisions, including appeals, acts of God, 
landslides, lightning, earthquakes, fires, explosions, floods, epidemics or acts of a public 
enemy, wars, blockades, riots, rebellions, sabotage, insurrections, civil disturbances or 
similar occurrences; and strikes, work stoppages, secondary boycotts and walkouts). 
 
19.6  Waiver.  Neither the PUCT nor Saber Partners shall not be required to give notice 
to enforce strict adherence to all provisions of this Agreement.  No breach or provision of 
this Agreement shall be deemed waived, modified or excused by a Party, unless such 
waiver, modification or excuse is in writing and signed by an authorized officer of the 
Party. The failure by or delay of the aggrieved Party in enforcing or exercising any of its 
rights under this Agreement shall not be deemed a waiver, modification or excuse of such 
right or of any breach of the same or different provision of this Agreement, nor shall it 
prevent a subsequent enforcement or exercise of such right.  The Party shall be entitled to 
fully enforce any other Party’s covenants and promises contained herein, notwithstanding 
the existence of any claim or cause of action by that aggrieved Party against another 
Party under this Agreement or otherwise. 
 
19.7  Headings.  Titles and headings of paragraphs and sections within this Agreement 
are provided merely for convenience and shall not be used or relied upon in construing 
this Agreement or the Parties’ intentions with respect thereto. 
 
19.8  Export Laws.  Saber Partners represents, warrants, agrees and certifies that it (a) 
shall comply with the United States Foreign Corrupt Practices Act (regarding, among 
other things, payments to government officials) and all export laws and rules and 
regulations of the United States Department of Commerce or other United States or 
foreign agency or authority and (b) shall not knowingly permit any non-Party to directly 
or indirectly, import, export, re-export, or transship any intellectual property or any third 
Party materials accessed by Saber Partners during the course of this Agreement in 
violation of any such laws, rules or regulations. 
 
19.9  Entire Agreement.  This Agreement, including Attachments A and B, constitutes 
the entire agreement and understanding between the PUCT and Saber Partners relating to 
the subject matter hereof and supersedes and merges all prior discussions, writings, 
negotiations, understandings and agreements with respect thereto and shall not be 
amended or modified, nor shall any right be waived, except by a written amendment that 
is completely executed and delivered by the PUCT and Saber Partners.  Any subsequent 
change or changes in Saber Partners’ duties or compensation shall not affect the validity 
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or scope or operation of this Agreement.  By signing below, each of the Parties hereto 
acknowledges that it has read, understands and agrees to this Agreement as being 
effective for all purposes as of the Effective Date, notwithstanding any later date of 
execution set forth elsewhere in this Agreement. 
 
19.10  Preprinted Forms.  The use of preprinted forms, such as purchase orders or 
acknowledgments, in connection with this Agreement is for convenience only and all 
preprinted terms and conditions stated thereon are void and of no effect.  The terms of 
this Agreement, including but not limited to Article 19.11, cannot be amended, modified 
or altered by any conflicting preprinted terms, provisions or conditions contained in a 
preprinted form, such as purchase orders or acknowledgements.  If any conflict exists 
between this Agreement and any terms and conditions on a purchase order, 
acknowledgment or other preprinted form, the terms and conditions of this Agreement 
will govern. 
 
19.11  Specific Personnel.  The composition of Saber Partners personnel  for this 
assignment (“Team”), have been identified by Saber Partners as follows: 
 
As needed to perform the tasks specified herein, Saber Partners anticipates utilizing the 
services of its members, employees, and Advisory Board members, including Joseph S. 
Fichera, Michael Noel, Taylor Nance, Ross Comeaux,  Paul Sutherland, and Martha 
Elvey.  The law firm of Orrick, Herrington, & Sutcliffe LLP will provide legal counsel to 
Saber Partners.  Dean Criddle will be the representative of Orrick Herrington. 
 
Saber Partners warrants that it shall use its best efforts to avoid any changes to the Team 
during the course of this Agreement.  Should personnel changes occur during the contract 
period, Saber Partners will recommend to the PUCT personnel with comparable 
experience and required qualifications and training.  The PUCT must approve any change 
in personnel on this project. Saber Partners shall provide individuals qualified to perform 
the tasks assigned to such individual.  At the PUCT's request, Saber Partners shall 
remove from the project any individual whom the PUCT finds unacceptable.  Saber 
Partners shall replace such individual with another individual satisfactory to the PUCT as 
soon as practicable. 
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ATTACHMENT A 

 
SERVICES TO BE PERFORMED 

AEP TRANSITION BONDS 
 
1. REGULATORY SUPPORT AND DELIVERABLES. 
 
a. If requested, assist PUCT staff in preparing proposed forms of Financing Orders.  
 
b. Provide advice and recommendations to the PUCT on matters relating to 
structuring and pricing the Transition Bonds. 
 
c. Under the direction of the PUCT, assist the Commission in evaluating the 
issuance advice letter. 
 
d. Upon request, provide one or more oral briefings to the Commission, the PUCT 
Staff or other Parties on the results of the transaction. 
 
e. Provide other written reports as directed by the Commission or the PUCT Staff. 
 
2. TRANSACTION DUTIES--STRUCTURING, PRICING, MARKETING. 
 
a. Advise the Commission in making decisions with respect to structuring, pricing, 
and marketing of the Transition Bonds.  The PUCT retains the authority to select the 
senior bookrunning manager and underwriting team as well as the authority to determine 
the compensation for the senior book running manager and the underwriting team.  If 
there is a disagreement between Saber Partners and AEP  regarding structuring, 
marketing, and pricing of the transition bonds, the PUCT shall make the final decision. 
 
b. Provide advice to the Commission related to the structuring, pricing, and 
marketing of the transition bonds. 
 
c. Review all written marketing materials and provide analysis and 
recommendations concerning them as requested by the Commission. 
 
d. Participate in reviewing all aspects of interactions with the rating agencies, 
including (without limitation): (1) cash flow models designed to calculate transition 
charges and transition bond payments; (2) “stress test” cash flow analyses; (3) business 
issues related to legal opinions; and (4) the resolution of other rating agency issues, 
including required capital contributions, overcollateralization, and other credit 
enhancement levels to achieve triple-A ratings.  Provide analysis and recommendations 
concerning interactions with the rating agencies as requested by the Commission. 
 
e. Review the underwriters’ plans for marketing the series of Transition Bonds, 
including their: (a) strategy to market the bonds to all relevant domestic and international 
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debt market segments, including potential crossover buyers from the corporate bond 
market, and (b) marketing materials in both written and electronic form (e.g., sales point 
memoranda, road shows, and other investor education materials).  Provide analysis and 
recommendations concerning marketing the transition bonds as requested by the 
Commission. 
 
f. Evaluate market conditions and make recommendations on various aspects of the 
transaction including:  (a) the timing of the proposal; and (b) the alternative tranching 
structures to target current demand conditions. 
 
g. Review the underwriters’ list of investors to whom the underwriters propose to 
offer the series of Transition Bonds.  Provide analysis and recommendations concerning 
the proposed investors as requested by the Commission. 
 
h. Review or attend written or oral presentations to the Commission by any 
underwriter or group of underwriters to investors, and participate in discussions relating 
to structure or price of transition bonds as the Commission requests. 
 
i. Coordinate price talks with underwriters and review and advise the Commission 
regarding preliminary pricing indications prior to release to the marketplace. 
 
j. Have open access to the bookrunning manager's book and all orders with respect 
to the series of Transition Bonds. 
 
k. Review the proposed pricing of the series of Transition Bonds and, if there is an 
oversubscription, recommend whether the oversubscribed Transition Bonds should be re-
priced. 
 
l. Obtain written certification from the bookrunning underwriter(s) that the 
structuring, marketing and pricing of the Transition Bonds resulted in the lowest cost of 
funds and transition bond charges consistent with market conditions and the terms of the 
Financing Order. 
 
3. TRANSACTION DUTIES—DOCUMENT REVIEW AND DUE DILIGENCE. 
 
a. Review all transaction documents on behalf of ratepayers, giving particular 
attention to covenants, representations, and warranties to be given by  AEP  and by the 
Special Purpose Entity (“SPE”) issuing the Transition Bonds and to remedies and the 
measure of damages that will apply in the event of any breach of covenant, representation 
or warranty by  AEP or by the SPE.  Provide analysis and make recommendations based 
on the review as requested by the Commission. 
 
b. Review drafts of all SEC registration statements and any written correspondence 
with SEC staff and participate in discussions with SEC staff.  Provide analysis and 
recommendations based on the review as requested by the Commission. 
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c. Participate in the underwriters’ due diligence efforts as requested by the 
Commission. 
 
d. Review the issuance advice letter and the Final Report for compliance with the 
Saber Partners’s contract and the Commission’s final order.  .  Provide analysis and 
recommendations based on the review as requested by the Commission. 
 
e. Review legal opinions given to rating agencies.  .  Provide analysis and 
recommendations based on the review as requested by the Commission. 
 
f. Review any Internal Revenue Service private letter ruling requests and letter 
rulings.  .  Provide analysis and recommendations based on the review as requested by 
the Commission. 
 
g. Conduct such other due diligence as may be necessary to support the Final 
Report. 
 
h. Promptly notify the Commission if Saber Partners becomes aware that any 
material aspect of the transaction has been performed in a manner that is not legal or 
ethical or that any decisions made in the transaction have not been appropriately 
documented, including documentation of any difficulties, anomalies, or unusual 
circumstances encountered in the transaction and their resolution. 
 
i. Provide other support as requested by the PUCT Staff concerning the services and 
duties of this Agreement.  
 
4. TRANSACTION AND POST-TRANSACTION DUTIES —ACCOUNTING 
AND FINANCIAL. 
 
a. Review all relevant information provided by AEP concerning various Qualified 
Costs (including costs of issuance and on-going servicing costs) and other financeable 
costs not fixed in the Financing Order.  Provide analyses and recommendations 
concerning these costs as requested by the Commission. 
 
b. Assist AEP in preparing the issuance advice letter, including documentation that 
the statutory tests have been met as requested by the Commission. 
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ATTACHMENT B 
 

CONFIDENTIALITY AGREEMENT 
 
 
This Confidentiality Agreement is an integral part of, and should be read in connection 
with, the attached Agreement between the Parties thereto. Capitalized terms used herein 
without definition shall have the meanings provided in the Agreement.  
 
A. "Confidential Information" means information of or provided by the PUCT or 
AEP, referred to as "Discloser," that is provided or disclosed to Saber Partners and is 
marked as confidential or proprietary.  If Confidential Information is initially disclosed 
orally then (1) it must be designated as confidential or proprietary at the time of the initial 
disclosure and (2) within twenty (20) days after disclosure, the information must be 
reduced to writing and marked as confidential or proprietary.  Notwithstanding the 
foregoing, no information of Discloser will be considered Confidential Information to the 
extent the information: 
 
1. is in the public domain other than through violation by Saber Partners of the terms 
hereof; or  
 
2. is in the possession of Saber Partners prior to the disclosure, except as disclosed 
under separate confidentiality provisions between Saber Partners and Discloser, or 
thereafter is independently developed by Saber Partners 's employees or consultants or 
those of its affiliates who have had no prior access to the information;  
 
3. is rightfully received by Saber Partners from a third Party without breach of any 
obligation of confidence to Discloser; or 
 
4. is required to be disclosed by law, court order or governmental rule and 
regulation. 
 
B. Use of Confidential Information.  Confidential Information disclosed by 
Discloser to Saber Partners in connection with the Services conducted under the 
Agreement does not become the property of Saber Partners and will be used by Saber 
Partners solely for the purposes of this Agreement. 
 
C. Disclosure of Confidential Information.  Saber Partners agrees to protect 
Confidential Information with the same standard of care and procedures that it uses to 
protect its own Confidential Information. Without Discloser’s prior written consent, 
Saber Partners shall not disclose or transfer Confidential Information to any person other 
than the PUCT and Saber Partners’ employees (including contract and affiliate 
employees and subcontractors having a need to know) or consultants who participate in 
the Services if the employees and consultants have been made aware of their 
responsibilities under this Confidentiality Agreement. If Confidential Information is 
required by law, regulation, or court order to be disclosed, Saber Partners must first 
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notify Discloser, if legally permitted, and permit Discloser a reasonable opportunity to 
seek an appropriate protective order. 
 
D. Breach of Confidentiality Agreement.  Breach of the provisions of this 
Confidentiality Agreement by Saber Partners may constitute cause for termination of the 
Agreement pursuant to its terms.  Saber Partners recognizes that any such breach may 
result in irreparable harm to Discloser and agrees that Discloser shall have the right to 
seek injunctive relief in the event of such a breach.   
 
E. Return or Destruction of Confidential Information.  Upon the completion of the 
Services under the Agreement, or the termination of the Agreement or at Discloser’s 
request, Saber Partners shall return to Discloser or, at Saber Partners’ option, shall 
destroy all Confidential Information in Saber Partners 's possession, custody or control, 
except as otherwise required by law, court order or governmental rule or regulation. Prior 
to returning or destroying such Confidential Information, Saber Partners shall file a copy 
of such information with the PUCT if such information is not already filed with the 
Commission.   With respect to any such information which is destroyed, Saber Partners 
shall certify by written notification to Discloser and Commission that such Confidential 
Information has been destroyed.  
 
F. Termination.  The provisions of this Confidentiality Agreement shall expire on 
the fifth anniversary of the date hereof. 
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SECOND REGULAR SESSION

SENATE BILL NO. 968
99TH GENERAL ASSEMBLY

INTRODUCED BY SENATOR WIELAND.

     Read 1st time January 29, 2018, and ordered printed.

ADRIANE D. CROUSE, Secretary.
5979S.01I

AN ACT

To amend chapter 386, RSMo, by adding thereto eighteen new sections relating to

financing for electrical corporations.

Be it enacted by the General Assembly of the State of Missouri, as follows:

Section A. Chapter 386, RSMo, is amended by adding thereto eighteen

2 new sections, to be known as sections 386.900, 386.905, 386.910, 386.915,

3 386.920, 386.925, 386.930, 386.935, 386.940, 386.945, 386.950, 386.955, 386.960,

4 386.965, 386.970, 386.975, 386.980, and 386.985, to read as follows:

386.900. Sections 386.900 to 386.985 shall be known and cited as

2 the "Missouri Electricity Bill Reduction Assistance Act".

386.905. 1. The general assembly declares that:

2 (1) Missouri's electric utilities continue to face the need to better

3 manage the high costs of operating existing electric generating

4 facilities, reducing electricity costs for customers, and ensuring the

5 health and well-being of Missouri's residents and environment;

6 (2) The possible closure of electric generating facilities may have

7 direct impacts on Missouri communities in which the facilities are

8 located;

9 (3) Missouri electricity consumers have an interest in ensuring

10 their electrical corporations are providing efficient and cost-effective

11 electric generation;

12 (4) Alternative financing mechanisms exist, used by twenty-one

13 other states, that could result in lower costs for Missouri electricity

14 consumers, and the use of such mechanisms can ensure that the costs

15 of retiring electric generating facilities located in the state and the

16 impact of such retirements on costs directly affected Missouri

17 communities and electric generating facility workers can be financed
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18 in a way that reduces the total costs of electricity generation;

19 (5) Customer costs of alternative financing mechanisms can be

20 minimized by achieving the highest possible credit quality, including

21 the highest possible credit rating from independent credit rating

22 agencies, which requires special conditions, including:

23 (a) The use of limited purpose bankruptcy-remote, or ring-fenced

24 financing, entities to issue ratepayer-backed bonds with a dedicated

25 charge to pay interest and principal on the bonds;

26 (b) The creation of a properly structured and implemented

27 adjustment mechanism to adjust the charge dedicated to the repayment

28 of the bonds to enable consistent, accurate, and timely remittances to

29 the financing entities for the benefit of bondholders; and

30 (c) A state pledge that constitutes an enforceable guarantee of

31 regulatory action to continued imposition and adjustment of the charge

32 so as to guarantee the payment of principal and interest on securitized

33 investor-owned electrical corporation ratepayer-backed bonds solely

34 from the dedicated charge as those amounts become legally due and

35 owing, and do not impair the rights of bondholders to those amounts;

36 (6) To implement this alternative financing mechanism, it is

37 necessary to authorize the commission to review and approve one or

38 more financing orders that achieve these goals if it deems such

39 approval appropriate and in the interest of electrical corporation

40 customers.

41 2. The general assembly further finds and declares that:

42 (1) The primary purpose of sections 386.900 to 386.985 is to

43 authorize the issuance of low-cost securitized ratepayer-backed bonds,

44 the proceeds of which shall be used solely:

45 (a) To lower rates paid by electrical corporation customers by

46 reducing financing costs of certain retired electric generating facilities

47 and related costs;

48 (b) To provide transition assistance to Missouri communities and

49 electric generating facility workers that are directly impacted by the

50 retirement of electric generating facilities; and

51 (c) To make available capital investment for renewable facilities

52 and services including least-cost electric generating facilities and other

53 supply-side and demand-side resources;

54 (2) It is therefore in the interest of the state and its citizens to
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55 encourage and facilitate the use of securitized ratepayer-backed bonds

56 as a method for enabling electrical corporations to lower the cost of

57 financing, and to empower the commission to review securitization

58 mechanisms to determine whether they are consistent with the public

59 interest.

386.910. As used in sections 386.900 to 386.985, the following

2 terms shall mean:

3 (1) "Ancillary agreement", any bond, insurance policy, letter of

4 credit, reserve account, surety bond, interest rate lock or swap

5 arrangement, hedging arrangement, liquidity or credit support

6 arrangement, or other financial arrangement entered into in

7 connection with MO-EBRA bonds that is designed to promote the credit

8 quality and marketability of the MO-EBRA bonds or to mitigate the risk

9 of an increase in interest rates;

10 (2) "Assignee", any person to which an interest in MO-EBRA

11 property is sold, assigned, transferred, or conveyed, other than as

12 security, and any successor to or subsequent assignee of such person;

13 (3) "Bondholder", any holder or owner of MO-EBRA bonds;

14 (4) "Customer", a person that takes electric distribution or

15 electric transmission service from an electrical corporation for

16 consumption of electricity in the state;

17 (5) "Financing costs", if approved by the commission in a

18 financing order, costs to issue, service, repay, or refinance MO-EBRA

19 bonds, whether incurred or paid upon issuance of the MO-EBRA bonds

20 or over the life of the MO-EBRA bonds, and includes:

21 (a) Principal, interest, and redemption premiums that are

22 payable on MO-EBRA bonds;

23 (b) Any payment required under an ancillary agreement and any

24 amount required to fund or replenish a reserve account or other

25 accounts established under the terms of any indenture, ancillary

26 agreement, or other financing document pertaining to MO-EBRA bonds;

27 (c) Any other demonstrable costs related to issuing, supporting,

28 repaying, refunding, and servicing MO-EBRA bonds, including, but not

29 limited to, servicing fees, accounting and auditing fees, trustee fees,

30 legal fees, consulting fees, financial advisor fees, administrative fees,

31 placement and underwriting fees, capitalized interest, rating agency

32 fees, stock exchange listing and compliance fees, security registration
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33 fees, filing fees, information technology programming costs, and any

34 other demonstrable costs necessary to otherwise ensure and guarantee

35 the timely payment of MO-EBRA bonds or other amounts or charges

36 payable in connection with MO-EBRA bonds;

37 (d) Any taxes and license fees imposed on the revenue generated

38 from the collection of MO-EBRA charges;

39 (e) Any state and local taxes, including franchise, sales and use,

40 and other taxes or similar charges, including, but not limited to,

41 regulatory assessment fees, whether paid, payable, or accrued; and

42 (f) Any costs incurred by the commission to hire and compensate

43 additional temporary staff needed to perform its responsibilities under

44 sections 386.900 to 386.985 and engage specialized counsel and expert

45 consultants experienced in securitized electrical corporation ratepayer-

46 backed bond financing similar to MO-EBRA bonds;

47 (6) "Financing order", an order of the commission that grants, in

48 whole or in part, an application filed under section 386.915 that

49 authorizes the issuance of MO-EBRA bonds in one or more series, the

50 imposition, charging, and collection of MO-EBRA charges, and the

51 creation of MO-EBRA property. In a financing order, the commission

52 may include any conditions that are necessary to promote the public

53 interest and may grant relief that is different from that which was

54 requested in the application so long as the relief is within the scope of

55 the matters addressed in the commission's notice of the application;

56 (7) "Financing party", holders of MO-EBRA bonds and trustees,

57 collateral agents, any party under an ancillary agreement, or any other

58 person acting for the benefit of holders of MO-EBRA bonds;

59 (8) "Least-cost generation resource", an incremental supply-side

60 or demand-side resource that when included in an electrical

61 corporation's generation portfolio produces the lowest cost among

62 alternative resources, considering both short-term and long-term costs

63 and assessing the likelihood of changes in future fuel prices and future

64 environmental requirements, among other considerations;

65 (9) "Lowest cost objective", the structuring, marketing, and

66 pricing of MO-EBRA bonds results in the lowest MO-EBRA charges

67 consistent with prevailing market conditions on or about the time of

68 pricing MO-EBRA bonds, and the structure and terms of MO-EBRA

69 bonds approved under the financial order;
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70 (10) "MO-EBRA", Missouri electricity bill reduction assistance;

71 (11) "MO-EBRA bonds", low-cost corporate securities, such as

72 senior secured bonds, debentures, notes, certificates of participation,

73 certificates of beneficial interest, certificates of ownership, or other

74 evidences of indebtedness or ownership that have a scheduled maturity

75 of no longer than thirty years and a final legal maturity date that is not

76 later than thirty-two years from the issue date, that are rated AA or

77 AA2 or better by a major independent credit rating agency at the time

78 of issuance, and that are issued by an electrical corporation or an

79 assignee under a financing order, the proceeds of which are used to

80 recover, finance, or refinance commission-approved MO-EBRA costs

81 and financing costs, including assistance to affected workers and

82 communities, and that are secured by or payable from MO-EBRA

83 property. If certificates of participation or ownership are issued,

84 references in sections 386.900 to 386.980 to principal, interest, or

85 premium refer to comparable amounts under such certificates;

86 (12) "MO-EBRA charges", charges in amounts determined

87 appropriate by the commission and authorized by the commission in a

88 financing order in order to provide a source of revenue solely to repay,

89 finance, or refinance MO-EBRA costs and financing costs that are

90 imposed on, and are a part of, all customer bills and are collected in

91 full by the electrical corporation to which the financing order applies,

92 by the electrical corporation's successors or assignees, or a collection

93 agent through a non-bypassable charge that is separate and apart from

94 the electrical corporation's base rates;

95 (13) "MO-EBRA costs":

96 (a) The pretax costs that the electrical corporation has incurred,

97 or will incur, that are caused by, associated with, or remain as a result

98 of the retirement of an electric generating facility located in the state;

99 (b) The pretax costs that the electrical corporation has incurred,

100 or will incur, in providing transition assistance to Missouri

101 communities and electric generating facility workers that are directly

102 impacted by the retirement of electric generating facilities;

103 (c) The pretax costs that the electrical corporation has incurred

104 or will incur in constructing or acquiring renewable facilities and

105 services including least-cost generation resources and other supply-side

106 and demand-side resources;

Fichera Testimony Exhibit 3-C



SB 968 6

107 (d) Any reasonable and necessary administrative and operating

108 costs as required by a financing order; and

109 (e) Do not include any monetary penalty, fine, or forfeiture

110 assessed against an electrical corporation by a government agency or

111 court under a federal or state environmental statute, rule, or

112 regulation;

113 (14) "MO-EBRA property":

114 (a) All rights and interests of an electrical corporation, or

115 successor or assignee of an electrical corporation, under a financing

116 order for the right to impose, bill, collect, and receive MO-EBRA

117 charges as it is authorized to do solely under the financing order, and

118 to obtain periodic adjustments to such MO-EBRA charges as provided

119 in the financing order; and

120 (b) All revenue, collections, claims, rights to payments, payments,

121 money, or proceeds arising from the rights and interests, regardless of

122 whether such revenue, collections, claims, rights to payment, payments,

123 money, or proceeds are imposed, billed, received, collected, or

124 maintained together with or commingled with other revenue,

125 collections, rights to payment, payments, money, or proceeds;

126 (15) "MO-EBRA revenue", all revenue, receipts, collections,

127 payments, money, claims, or other proceeds arising from MO-EBRA

128 property;

129 (16) "Non-bypassable", the payment of MO-EBRA charges required

130 to repay bonds and related costs that shall not be avoided by any

131 existing or future customer located within an electrical corporation’s

132 certificated service territory, but shall be paid by: 

133 (a) All existing and future customers receiving transmission or

134 distribution service from the electrical corporation or its successors or

135 assignees under commission-approved rate schedules or under special

136 contracts, even if a customer is in the future allowed and elects to

137 purchase electricity from an electric supplier other than the electrical

138 corporation; and

139 (b) Any person located within the electrical corporation's

140 certificated service territory that may subsequently receive electric

141 transmission or distribution service from another electric utility

142 operating in the same service territory;

143 (17) "Pretax costs", include, but are not limited to, the
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144 unrecovered capitalized cost of a retired electric generating facility,

145 costs of de-commissioning and restoring the site of the electric

146 generating facility, and other applicable capital and operating costs,

147 accrued carrying charges, deferred expenses, reductions for applicable

148 insurance and salvage proceeds and the costs of retiring any existing

149 indebtedness, fees, costs, and expenses to modify existing debt

150 agreements or for waivers or consents related to existing debt

151 agreements. Pretax costs include only those costs and expenses

152 approved by the commission;

153 (18) "Successor", with respect to any legal entity, another legal

154 entity that succeeds by operation of law to the rights and obligations

155 of the first legal entity under any bankruptcy, reorganization,

156 restructuring, other insolvency proceeding, merger, acquisition,

157 consolidation, or sale or transfer of assets, whether any of these occur

158 due to a restructuring of the electric power industry or otherwise;

159 (19) "Transition assistance", assistance from MO-EBRA bond

160 proceeds transferred by an electrical corporation under the terms of a

161 financing order to assist Missouri communities that are directly

162 impacted by the retirement of an electric generating facility which is

163 the subject of a financing order and may include, without limitation:

164 (a) Payment of retraining costs, including costs of any

165 apprenticeship program or skilled worker training program for directly

166 displaced electric generating facility workers;

167 (b) Financial assistance for directly displaced electric generating

168 facility workers;

169 (c) For a period of no more than five years, compensation to

170 local governments for losses of property tax revenue resulting directly

171 from the retirement of the electric generating facility, which

172 compensation may be reduced annually during the period during which

173 it is provided; and

174 (d) Job retraining and education for workers who are Missouri

175 residents who were directly involved in the transport of fuel to a

176 retired Missouri electric generating facility and who were laid off or

177 experience reduced work schedules resulting from the retirement of the

178 electric generating facility.

386.915. 1. An electrical corporation may apply to the

2 commission for a financing order, as such order is defined under
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3 section 386.910 and described under sections 386.920 and 386.925. In

4 such application, an electrical corporation may file an application for

5 approval to issue MO-EBRA bonds in one or more series, impose,

6 charge, and collect MO-EBRA charges, and create MO-EBRA property

7 related to the retirement of an electric generating facility in Missouri

8 that has previously been approved by the commission or for any other

9 purpose described in subdivision (6) of subsection 1 of section

10 386.905. The commission shall take final action to approve, deny, or

11 modify any application for a financing order as described in subsection

12 2 of this section in a final order issued in accordance with the

13 commission's rules for addressing applications.

14 2. In addition to any other information required by the

15 commission, an application for a financing order shall include the

16 following information:

17 (1) An estimated schedule for the retirement of any facility, the

18 costs of which are to be financed by the MO-EBRA bond financing;

19 (2) A proposed methodology for allocating the revenue

20 requirement for the MO-EBRA charges among customer classes;

21 (3) A description of the non-bypassable MO-EBRA charges

22 required to be paid by customers within the electrical corporation's

23 certificated service territory for recovery of MO-EBRA costs;

24 (4) An estimate of the net present value of electrical corporation

25 customer savings expected to result if the financing order is issued as

26 determined by a net present value comparison between the costs to

27 customers that are expected to result from the financing with MO-EBRA

28 bonds and the costs that would result from the application of

29 traditional electrical corporation financing mechanisms for the same

30 purposes; and

31 (5) One or more alternative financing scenarios in addition to

32 the preferred scenario contained in the application.

386.920. 1. Following notice and hearing on an application for

2 a financing order as required by the commission's rules, practice, and

3 procedure, the commission may issue a financing order if the

4 commission finds that:

5 (1) The MO-EBRA costs described in the application are

6 reasonable;

7 (2) The proposed issuance of MO-EBRA bonds and the imposition
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8 and collection of MO-EBRA charges:

9 (a) Are just and reasonable;

10 (b) Are consistent with the public interest; and

11 (c) Constitute a prudent and reasonable mechanism for the

12 financing of the MO-EBRA costs described in the financing order

13 application;

14 (3) The proposed structuring, marketing, and pricing of the MO-

15 EBRA bonds is reasonably expected to:

16 (a) Lower net present value costs to customers or mitigate rate

17 impacts to customers relative to traditional methods of financing; and

18 (b) Achieve the maximum net present value customer savings

19 over the specified amortization of MO-EBRA bonds, as determined by

20 the commission in a financing order, consistent with market conditions

21 at the time of sale and the terms of the financing order.

22 2. The financing order shall:

23 (1) Determine the maximum amount of MO-EBRA costs that may

24 be financed from proceeds of MO-EBRA bonds authorized to be issued

25 by the financing order;

26 (2) To the extent an application requests financing as a result of

27 the retirement of an electric generating facility located in the state,

28 provide that an amount of MO-EBRA bond proceeds up to fifteen

29 percent of the net present value of electrical corporation customer

30 savings estimated be provided by the electrical corporation to which

31 the financing order applies for use in providing transition assistance

32 and any reasonable and necessary administrative and operating costs;

33 (3) Describe the proposed customer billing mechanism for MO-

34 EBRA charges and include a finding that the mechanism is just and

35 reasonable;

36 (4) Describe the financing costs that may be recovered through

37 MO-EBRA charges and the period over which the costs may be

38 recovered, which shall end no earlier than the date of final legal

39 maturity of the MO-EBRA bonds;

40 (5) Describe the MO-EBRA property that is created and that may

41 be used to pay, and secure the payment of, the MO-EBRA bonds and

42 financing costs authorized in the financing order;

43 (6) Authorize the electrical corporation to finance MO-EBRA

44 costs through the issuance of one or more series of MO-EBRA bonds;
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45 provided that an electrical corporation shall not be required to secure

46 a separate financing order for each issuance of MO-EBRA bonds or for

47 each scheduled phase of the previously approved retirement of electric

48 generating facilities approved in the financing order;

49 (7) Include a mechanism for making expeditious periodic

50 adjustments in the MO-EBRA charges that customers are required to

51 pay under to the financing order and for making any adjustments that

52 are necessary to correct for any over- or under- collection of the MO-

53 EBRA charges in past periods, or otherwise to guarantee the timely

54 payment of MO-EBRA bonds and financing costs and other required

55 amounts and charges payable in connection with MO-EBRA bonds;

56 (8) Include any additional findings or conclusions deemed

57 appropriate by the commission, including those deemed appropriate to

58 achieve the lowest cost objective;

59 (9) Specify the degree of flexibility afforded to the electrical

60 corporation in establishing the terms and conditions of the MO-EBRA

61 bonds, including, but not limited to, repayment schedules, expected

62 interest rates, and other financing costs; provided that the scheduled

63 final maturity of the MO-EBRA bonds shall be the earlier of:

64 (a) Thirty years from the issue date of the MO-EBRA bonds, or

65 (b) As late as possible, consistent with obtaining triple A ratings

66 on the MO-EBRA bonds while concurrently ensuring that the lowest

67 cost objective is achieved for the MO-EBRA bonds;

68 (10) Specify the timing of actions required by the order so that:

69 (a) The MO-EBRA bonds are issued as soon as feasible following

70 the issuance of the financing order, independent of the schedule of

71 closing and de-commissioning of any electric generating facility;

72 (b) Any energy assistance funds are made available as soon as

73 feasible; and

74 (c) The electrical corporation files to adjust its rates as required

75 in subsection 4 of this section simultaneously with the inception of the

76 MO-EBRA charges and independently of the schedule of closing and

77 decommissioning of any electric generating facility; and

78 (11) Specify a future ratemaking process to reconcile any

79 difference between the projected pretax costs included in the amount

80 financed by MO-EBRA bonds and the final actual MO-EBRA costs

81 approved by the financing order. The reconciliation may affect the
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82 electrical corporation's base rates or any rider adopted under

83 subsection 4 of this section, but shall not affect the amount of the MO-

84 EBRA bonds or the associated MO-EBRA charges to be paid by

85 customers.

86 3. A financing order shall permit, and may require, the creation

87 of an electrical corporation's MO-EBRA property under subdivision (5)

88 of subsection 2 of this section to be conditioned upon, and simultaneous

89 with, the sale or other transfer of the MO-EBRA property to an assignee

90 and the pledge of the MO-EBRA property to secure MO-EBRA bonds.

91 4. A financing order shall require the electrical corporation,

92 simultaneously with the imposition of MO-EBRA charges, to reduce its

93 rates through a reduction in base rates or by a negative rider on

94 customer bills in an amount equal to the revenue requirement

95 associated with the electrical corporation's assets being financed by

96 MO-EBRA bonds.

386.925. 1. A financing order shall remain in effect until the MO-

2 EBRA bonds issued, as authorized by the financing order, have been

3 paid in full and all financing costs relating to the MO-EBRA bonds have

4 been paid in full. A financing order shall also remain in effect and

5 unabated notwithstanding the bankruptcy, reorganization, or

6 insolvency of the electrical corporation to which the financing order

7 applies, or any affiliate of the electrical corporation or successor or

8 assignee. A financing order shall be irrevocable, and the commission

9 shall not reduce, impair, postpone, or terminate MO-EBRA charges

10 approved in a financing order or impair MO-EBRA property or the

11 collection or recovery of MO-EBRA revenue.

12 2. Notwithstanding subsection 1 of this section, upon its own

13 motion or at the request of an electrical corporation or any other

14 person, the commission may commence a proceeding and issue a

15 subsequent financing order that provides for refinancing, retiring, or

16 refunding MO-EBRA bonds issued under the original financing order

17 if:

18 (1) The commission determines that the subsequent financing

19 order meets the same criteria as specified in the original financing

20 order under subsection 2 of section 386.920; and

21 (2) The modification provided for in the subsequent financing

22 order does not impair in any way the covenants and terms of the MO-
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23 EBRA bonds to be refinanced, retired, or refunded.

386.930. 1. Except as otherwise provided in subsection 2 of this

2 section, if the commission issues a financing order to an electrical

3 corporation, the commission shall not, in exercising its powers and

4 carrying out its duties:

5 (1) Consider the MO-EBRA bonds issued under the financing

6 order to be debt of the electrical corporation, other than for income tax

7 purposes, unless it is necessary to consider the MO-EBRA bonds to be

8 such debt to achieve consistency with prevailing utility debt rating

9 methodologies;

10 (2) Consider the MO-EBRA charges paid under the financing

11 order to be revenue of the electrical corporation;

12 (3) Consider the MO-EBRA costs or financing costs specified in

13 the financing order to be the regulated costs or assets of the electrical

14 corporation; or

15 (4) Determine any prudent action taken by an electrical

16 corporation that is consistent with the financing order to be unjust or

17 unreasonable.

18 2. Nothing in subsection 1 of this section shall:

19 (1) Affect the authority of the commission to apply or modify any

20 billing mechanism designed to recover MO-EBRA charges;

21 (2) Prevent or preclude the commission from investigating the

22 compliance of an electrical corporation with the terms and conditions

23 of a financing order and requiring compliance with the financing order;

24 or

25 (3) Prevent or preclude the commission from imposing

26 regulatory sanctions against an electrical corporation for failure to

27 comply with the terms and conditions of a financing order or the

28 requirements of sections 386.900 to 386.980.

29 3. The commission shall not refuse to allow the recovery of any

30 costs associated with the retirement of electric generating facilities by

31 an electrical corporation solely because the electrical corporation has

32 elected to finance those activities through a financing mechanism other

33 than MO-EBRA bonds.

386.935. 1. In addition to any other power and duties of the

2 commission:

3 (1) The commission shall have the duty to perform, and authority
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4 required to perform, comprehensive due diligence in its evaluation of

5 an application for a financing order and has the duty and authority to

6 oversee the process used to structure, market, and price MO-EBRA

7 bonds;

8 (2) The commission may attach such conditions to the approval

9 of a financing order as the commission deems appropriate to maximize

10 the financial benefits or minimize the financial risks of the transaction

11 to customers and to directly impacted Missouri workers and

12 communities;

13 (3) The commission may specify details of the process used to

14 structure, market, and price MO-EBRA bonds, including the selection

15 of the underwriter or underwriters;

16 (4) The commission shall review and determine the

17 reasonableness of all proposed up-front and ongoing financing costs;

18 and

19 (5) The commission shall ensure that the structuring, marketing,

20 and pricing of MO-EBRA bonds maximizes net present value customer

21 savings, consistent with market conditions and the terms of the

22 financing order.

23 2. Within one hundred twenty days after the issuance of MO-

24 EBRA bonds, the applicant electrical corporation shall file with the

25 commission information regarding the actual up-front and ongoing

26 financing costs of the MO-EBRA bonds. The commission shall review

27 the prudence of the electrical corporation's action to determine

28 whether the costs resulted in the lowest overall costs that were

29 reasonably consistent with both market conditions at the time of the

30 sale of the MO-EBRA bonds and the terms of the financing order. If the

31 commission determines that the electrical corporation's actions were

32 not prudent, were not designed to result in the lowest overall costs that

33 were reasonably consistent with both market conditions at the time of

34 the sale of the MO-EBRA bonds and the terms of the financing order, or

35 were inconsistent with the financing order, the commission may apply

36 any remedies that are available to it; except that the commission shall

37 not apply any remedy that has the effect, directly or indirectly, of

38 impairing the security for the MO-EBRA bonds.

39 3. In performing its responsibilities under this section, the

40 commission shall engage outside financial advisors and other
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41 consultants and counsel with substantial experience representing

42 regulatory bodies in securitized investor-owned electrical corporation

43 ratepayer-backed bond financing similar to MO-EBRA bonds. The

44 expenses associated with such engagement shall be included as

45 financing costs and included in MO-EBRA charges, shall not be an

46 obligation of the state, and shall be assigned solely to the transaction.

47 In addition, expenses incurred by the commission to hire and

48 compensate additional temporary staff needed to perform such

49 responsibilities shall be included as financing costs and included in

50 MO-EBRA charges.

51 4. If an electrical corporation's application for a financing order

52 is denied or withdrawn, or for any reason MO-EBRA bonds are not

53 issued, the commission's costs of retaining expert consultants and

54 counsel, as authorized by subsection 4 of this section, shall be paid by

55 the electrical corporation and shall be considered by the commission

56 as a prudent deferred expense for recovery in the electrical

57 corporation's future rates.

386.940. A financing order is a final order of the

2 commission. Notwithstanding the provisions any other section

3 specifying proper venue for petition filings, a party aggrieved by the

4 issuance of a financing order may petition for suspension and review

5 of the financing order only in the court of appeals with jurisdiction

6 coextensive to the commission's location. In the case of any petition for

7 suspension and review, the court shall proceed to hear and determine

8 the action as expeditiously as practicable and shall give the action

9 precedence over other matters not accorded similar precedence by law.

386.945. 1. The electric bills of customers of an electrical

2 corporation that has obtained a financing order and caused MO-EBRA

3 bonds to be issued shall:

4 (1) Explicitly reflect that a portion of the charges on the bill

5 represents MO-EBRA charges approved in a financing order issued to

6 the electric utility and, if the MO-EBRA property has been transferred

7 to an assignee or successor, shall include a statement that the assignee

8 or successor is the owner of the rights to MO-EBRA charges and that

9 the electrical corporation or other entity, if applicable, is acting as a

10 collection agent or servicer for the assignee or successor;

11 (2) Include the MO-EBRA charges on each customer's bill as a
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12 separate line item titled "energy bill reduction assistance charge" and

13 may include both the rate and the amount of the charge on each bill;

14 however, the failure of an electrical corporation to comply with this

15 requirement shall not invalidate, impair, or affect any financing order,

16 MO-EBRA property, MO-EBRA charges, or MO-EBRA bonds, but shall

17 subject the electrical corporation to penalties under applicable

18 commission rules; and

19 (3) Explain to customers, in an annual filing with the

20 commission, the rate impact that financing the retirement of electric

21 generating facilities, providing transition assistance to Missouri

22 communities and electric generating facility workers that are directly

23 impacted by the retirement of electric generating facilities, and making

24 capital investment for renewable facilities and services including least-

25 cost electric generating facilities and other supply-side and demand-

26 side resources, has had on customer rates.

27 2. An electrical corporation that has obtained a financing order

28 and caused MO-EBRA bonds to be issued shall demonstrate in an

29 annual filing with the commission that MO-EBRA revenues have been

30 applied solely to the repayment of MO-EBRA bonds and other financing

31 costs.

386.950. 1. MO-EBRA property that is described in a financing

2 order shall constitute an existing present property right or interest

3 even though the imposition and collection of MO-EBRA charges

4 depends on the electrical corporation to which the financing order is

5 issued performing its servicing functions relating to the collection of

6 MO-EBRA charges and on future electricity consumption. The property

7 right or interest exists regardless of whether the revenues or proceeds

8 arising from the MO-EBRA property have been billed, have accrued, or

9 have been collected and notwithstanding the fact that the value or

10 amount of the property right or interest is dependent on the future

11 provision of service to customers by the electrical corporation or a

12 successor or assignee of the electrical corporation.

13 2. MO-EBRA property described in a financing order shall exist

14 until all MO-EBRA bonds issued under the financing order are paid in

15 full and all financing costs and other costs of the MO-EBRA bonds have

16 been recovered in full.

17 3. All or any portion of MO-EBRA property described in a
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18 financing order issued to an electrical corporation may be transferred,

19 sold, conveyed, or assigned to a successor or assignee that is wholly

20 owned, directly or indirectly, by the electrical corporation and is

21 created for the limited purpose of acquiring, owning, or administering

22 MO-EBRA property or issuing MO-EBRA bonds as authorized by the

23 financing order. All or any portion of MO-EBRA property may be

24 pledged to secure MO-EBRA bonds issued under a financing order,

25 amounts payable to financing parties and to counterparties under any

26 ancillary agreements, and other financing costs. Each transfer, sale,

27 conveyance, assignment, or pledge by an electrical corporation, or an

28 affiliate of an electrical corporation, is a transaction in the ordinary

29 course of business.

30 4. If an electrical corporation defaults on any required

31 remittance of charges arising from MO-EBRA property described in a

32 financing order, a court, upon application by an interested party and

33 without limiting any other remedies available to the applying party,

34 shall order the sequestration and payment of the revenues arising from

35 the MO-EBRA property to the financing parties. Any such financing

36 order remains in full force and effect notwithstanding any

37 reorganization, bankruptcy, or other insolvency proceedings with

38 respect to the electrical corporation or its successors or assignees.

39 5. The interest of a transferee, purchaser, acquirer, assignee, or

40 pledgee in MO-EBRA property specified in a financing order issued to

41 an electrical corporation, and in the revenue and collections arising

42 from that property, is not subject to setoff, counterclaim, surcharge, or

43 defense by the electrical corporation or any other person or in

44 connection with the reorganization, bankruptcy, or other insolvency of

45 the electrical corporation or any other entity.

46 6. A successor to an electrical corporation, whether pursuant to

47 any reorganization, bankruptcy, or other insolvency proceeding or

48 whether pursuant to any merger or acquisition, sale, other business

49 combination, or transfer by operation of law, as a result of electrical

50 corporation restructuring or otherwise, shall perform and satisfy all

51 obligations of, and have the same duties and rights under a financing

52 order as, the electrical corporation to which the financing order

53 applies, and shall perform the duties and exercise the rights in the

54 same manner and to the same extent as the electrical corporation,
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55 including collecting and paying to any person entitled to receive them

56 the revenues, collections, payments, or proceeds of MO-EBRA property

57 described in the financing order.

386.955. 1. Banks, trust companies, savings and loan

2 associations, insurance companies, executors, administrators,

3 guardians, trustees, and other fiduciaries may legally invest any money

4 within their control in MO-EBRA bonds. Political subdivisions may

5 invest public funds in MO-EBRA bonds.

6 2. MO-EBRA bonds issued under a financing order are not debt

7 of, or a pledge of, the faith and credit or taxing power of the state, any

8 agency of the state, or any county, municipality, or other political

9 subdivision of the state. Holders of MO-EBRA bonds have no right to

10 have taxes levied by the state or by any county, municipality, or other

11 political subdivision of the state for the payment of the principal or

12 interest on MO-EBRA bonds. The issuance of MO-EBRA bonds shall not

13 directly, indirectly, or contingently obligate the state, or a political

14 subdivision of the state, to levy any tax or make any appropriation for

15 payment of principal or interest on the MO-EBRA bonds.

16 3. The state, or any political subdivision thereof, shall not:

17 (1) Take or permit any action that impairs the value of MO-EBRA

18 property; or

19 (2) Reduce, alter, or impair MO-EBRA charges that are imposed,

20 collected, and remitted for the benefit of holders of MO-EBRA bonds,

21 any assignee or successor, and any financing parties, until any

22 principal, interest, and redemption premium payable on MO-EBRA

23 bonds, all financing costs, and all amounts to be paid to an assignee, a

24 successor, or financing party under an ancillary agreement are paid in

25 full.

386.960. An assignee or financing party that is not regulated by

2 the commission shall not become subject to commission regulation

3 solely as a result of engaging in any transaction authorized by or

4 described in sections 386.900 to 386.985.

386.965. 1. If any provision of sections 386.900 to 386.985

2 conflicts with any other law regarding the attachment, assignment,

3 perfection, effect of perfection, or priority of any security interest in

4 or transfer of MO-EBRA property, sections 386.900 to 386.985 shall

5 govern.
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6 2. Effective on the date that MO-EBRA bonds are first issued, if

7 any provision of sections 386.900 to 386.985 is held to be invalid or is

8 invalidated, such invalidation shall not affect any action allowed under

9 sections 386.900 to 386.985 that was lawfully taken by the commission,

10 an electrical corporation, an assignee, a collection agent, a financing

11 party, a bondholder, or a party to an ancillary agreement before the

12 occurrence, and any such action remains in full force and effect.

13 3. Nothing in sections 386.900 to 386.985 precludes an electrical

14 corporation, for which the commission has initially issued a financing

15 order, from applying to the commission for:

16 (1) A subsequent financing order amending an existing financing

17 order; or

18 (2) An order approving the issuance of MO-EBRA bonds to refund

19 all or a portion of an outstanding series of MO-EBRA bonds.

386.970. All of the following apply to any security interest in MO-

2 EBRA property to secure the repayment of the principal and interest

3 on MO-EBRA bonds, amounts payable under any ancillary agreement,

4 and other financing costs:

5 (1) The description or indication of MO-EBRA property in a

6 transfer or security agreement and a financing statement is sufficient

7 only if the description or indication refers to sections 386.900 to 386.985

8 and the financing order creating the MO-EBRA property;

9 (2) A security interest in MO-EBRA property is created, valid,

10 and binding as soon as all of the following events have occurred:

11 (a) The financing order that describes the MO-EBRA property is

12 issued;

13 (b) A security agreement is executed and delivered; and

14 (c) Value is received for the MO-EBRA bonds;

15 (3) Once a security interest in MO-EBRA property is created

16 under paragraph (a) of subdivision (2) of this section, the security

17 interest attaches without any physical delivery of collateral or any

18 other act. The lien of the security interest is valid, binding, and

19 perfected against all parties having claims of any kind in tort, contract

20 or otherwise against the person granting the security interest,

21 regardless of whether such parties have notice of the lien, upon the

22 filing of a financing statement with the secretary of state. The

23 secretary of state shall maintain a financing statement filed under this
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24 subdivision;

25 (4) A security interest in MO-EBRA property is a continuously

26 perfected security interest and has priority over any other lien, created

27 by operation of law or otherwise, which may subsequently attach to the

28 MO-EBRA property unless the holder of the security interest has agreed

29 in writing otherwise;

30 (5) The priority of a security interest in MO-EBRA property shall

31 not be affected by the commingling of MO-EBRA property or MO-EBRA

32 revenue with other money. An assignee, bondholder, or financing party

33 shall have a perfected security interest in the amount of all MO-EBRA

34 property or MO-EBRA revenue that is pledged for the payment of MO-

35 EBRA bonds, even if the MO-EBRA property or MO-EBRA revenue is

36 deposited in a cash or deposit account of the electrical corporation in

37 which the MO-EBRA revenue is commingled with other money, and any

38 other security interest that applies to the other money does not apply

39 to the MO-EBRA revenue; and

40 (6) Neither a subsequent order of the commission amending a

41 financing order, nor application of an adjustment mechanism, shall

42 affect the validity, perfection, or priority of a security interest in or

43 transfer of MO-EBRA property.

386.975. 1. A sale, assignment, or transfer of MO-EBRA property

2 is an absolute transfer and true sale of, and not a pledge of or secured

3 transaction relating to, the seller's right, title and interest in, to, and

4 under the MO-EBRA property if the documents governing the

5 transaction expressly state that the transaction is a sale or other

6 absolute transfer. A transfer of an interest in MO-EBRA property may

7 be created only when all of the following have occurred:

8 (1) The financing order creating and describing the MO-EBRA

9 property has become effective;

10 (2) The documents evidencing the transfer of the MO-EBRA

11 property have been executed and delivered to the assignee; and

12 (3) Value has been received.

13 2. Upon the filing of a financing statement with the secretary of

14 state, a transfer of an interest in MO-EBRA property is perfected

15 against all third persons, including any judicial lien or other lien

16 creditors or any claims of the seller or creditors of the seller, other

17 than creditors holding a prior security interest, ownership interest, or
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18 assignment in the MO-EBRA property previously perfected.

19 3. The characterization of a sale, assignment, or transfer as an

20 absolute transfer and true sale and the corresponding characterization

21 of the property interest of the assignee shall not be affected or

22 impaired by the existence or occurrence of any of the following:

23 (1) Commingling of MO-EBRA revenue with other money;

24 (2) The retention by the seller of a partial or residual interest,

25 including an equity interest, in the MO-EBRA property, whether direct

26 or indirect, or whether subordinate or otherwise; or the right to

27 recover costs associated with taxes, franchise fees, or license fees

28 imposed on the collection of MO-EBRA revenue;

29 (3) Any indemnification rights, obligations, or repurchase rights

30 made or provided by the seller;

31 (4) An obligation of the seller to collect MO-EBRA revenues on

32 behalf of an assignee;

33 (5) The treatment of the sale, assignment, or transfer for tax,

34 financial reporting, or other purposes;

35 (6) Any subsequent financing order amending a financing order;

36 or

37 (7) Any application of an adjustment mechanism as authorized

38 by subdivision (7) of subsection 2 of section 386.920.

386.980. 1. Subject to commission approval as required by

2 subsection 2 of this section, as provided in a financing order, an

3 electrical corporation may expend or invest MO-EBRA bond proceeds

4 in a manner that demonstrably benefits ratepayer interests, as follows:

5 (1) To purchase power to replace electricity generated by the

6 electric generating facilities that were retired if the commission

7 determines that the purchased power is a least-cost generation

8 resource and is consistent with the electrical corporation's approved

9 integrated resource plan;

10 (2) To build and own generation facilities that are least-cost

11 generation resources, the addition of which is not inconsistent with the

12 electrical corporation's approved integrated resource plan;

13 (3) To build, own, or purchase electricity storage capacity to the

14 extent that such investment is either required by law or rule or is

15 needed to increase the amount of least-cost generation resources that

16 the electrical corporation is able to add to its generation portfolio;
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17 (4) To help customers invest in energy efficiency, including

18 financing assistance; and

19 (5) To invest in network modernization to the extent that the

20 modernization is necessary to increase the amount of least-cost

21 generation resources able to be added to the electrical corporation's

22 system; except that proceeds may not be used for new transmission

23 facilities.

24 2. In considering any application for approval of the use of MO-

25 EBRA bond proceeds, the commission shall use its regular process for

26 consideration of applications.

386.985. The commission shall have the authority to promulgate

2 rules to implement the provisions of sections 386.900 to 386.980. Any

3 rule or portion of a rule, as that term is defined in section 536.010 that

4 is created under the authority delegated in this section shall become

5 effective only if it complies with and is subject to all of the provisions

6 of chapter 536, and, if applicable, section 536.028. This section and

7 chapter 536 are nonseverable and if any of the powers vested with the

8 general assembly pursuant to chapter 536, to review, to delay the

9 effective date, or to disapprove and annul a rule are subsequently held

10 unconstitutional, then the grant of rulemaking authority and any rule

11 proposed or adopted after August 28, 2018, shall be invalid and void.

T
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Barclays Risk Analytics and Index 
Solutions 

17 June 2016 

 

Technical Note 

Classification of Duke Energy Florida 
Project Finance, LLC Series A Bonds 
Following a formal consultation period, the Barclays index group plans to classify index-
eligible Duke Energy Florida Project Finance Series A bonds (Ticker: DUK; issued on June 
16, 2016) as Corporate > Utility issues. 

For any questions, please contact your regional index group or email 
index_feedback@barclays.com.  

  
 

Benchmark Indices - New York 
+1 212 526 7400 
index-us@barclays.com 
 
www.barclays.com 
 
 

PLEASE SEE IMPORTANT DISCLOSURES STARTING AFTER PAGE 1 
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Important Disclosures: 
Barclays Risk Analytics and Index Solutions ltd (“BRAIS”) is an independent wholly owned subsidiary of Barclays Bank PLC (individually and together with 
BRAIS and its other affiliates, “Barclays”). BRAIS is a leading provider of benchmark and strategy indices, portfolio analytics, risk and attribution models, 
and portfolio construction tools. As the administrator of the Barclays family of indices, BRAIS operates independently from Barclays’ Investment Bank, 
including its Sales, Trading, Structuring and Banking departments. Notwithstanding the foregoing, potential conflicts of interest may exist where: (i) BRAIS 
acts in multiple capacities with respect to a particular Barclays index, including but not limited to functioning as index sponsor, calculation agent, licensing 
agent, and/or publisher; (ii) BRAIS uses price contributions from trading desks in Barclays’ Investment Bank as a primary pricing source for a Barclays 
index; and (iii) Sales, Trading or Structuring desks in Barclays’ Investment Bank launch tradable products linked to the performance of a Barclays index. 
Barclays has in place policies, information barriers and governance procedures that are designed to avoid or otherwise appropriately manage such 
conflicts of interest and ensure the independence of BRAIS and the integrity of Barclays’ indices. Where permitted and subject to appropriate information 
barrier restrictions, BRAIS personnel regularly interact with trading desk personnel in Barclays Investment Bank regarding current market conditions and 
prices. Additional information about Barclays indices together with a copy of the BRAIS IOSCO Compliance Statement and Control Framework is available 
at: https://index.barcap.com/Home/Guides_and_Factsheets 
 
Any systematic investment strategies described herein may involve a high degree of risk, including without limitation market risk and other risks inherent 
in investing in securities, commodities, currencies, derivatives and other financial instruments. The value of and income from investments linked to such 
strategies may decline in value and loss of the original amount invested can occur. 
 
Barclays regularly trades, generally deals as principal and generally provides liquidity (as market maker or otherwise) in the securities, commodities, 
currencies, derivatives and other financial instruments included in Barclays indices, as well as other financial products linked to such indices. Barclays 
trading desks may have either a long and/or short position in such securities, commodities, currencies, derivatives and index-linked products, which may 
pose a conflict with the interests of investing customers and/or index users. All levels, prices and spreads are historical and do not represent current 
market levels, prices or spreads, some or all of which may have changed since the publication of this document. To the extent that any historical pricing 
information was obtained from Barclays trading desks, the firm makes no representation that it is accurate or complete. 
 
Barclays has investment banking and other business relationships with many of the issuers of securities included in Barclays indices, which may result in 
potential conflicts of interest. Barclays may from time to time perform commercial, investment banking or other advisory services for the issuers of 
securities included in Barclays indices, including acting as manager, co-manager or underwriter of such securities. 
 
 

Disclaimer: 
This publication has been produced and distributed by BRAIS and is also distributed by Barclays Bank PLC and/or one or more of its affiliates to 
institutional and professional clients of Barclays’ Investment Bank. It is not intended to constitute “research” as that term is defined by applicable 
regulations. 
 
Indices are unmanaged and cannot be invested in directly. The development or creation of any product that uses, is based on, or is developed in 
connection with any Barclays index (each a “Product”) is prohibited without the prior written consent of BRAIS. BRAIS does not sponsor, endorse, sell or 
promote such Products and makes no representation regarding the advisability of investing in any such Product.  
 
Barclays is not acting as an investment adviser or fiduciary. This publication does not constitute personal investment advice or take into account the 
individual financial circumstances or objectives of any investor. The indices, securities, commodities, currencies, derivatives and other financial products 
discussed herein may not be suitable for all purposes or for all investors. Accordingly, recipients must independently determine, in consultation with their 
own advisors, whether any index or investment discussed herein is appropriate for their purposes.  
 
The index data, quantitative models, analytic tools and other information (“Content”) referenced in this publication are considered reliable, but Barclays 
does not represent that the Content (including information obtained from third party sources) is accurate, complete or error free, and it should not be 
relied upon as such. The Content is provided for informational purposes only and is made available "as is". Barclays does not guarantee the accuracy 
timeliness, reliability, performance, continued availability, completeness or currency of any Content and Barclays shall have no liability for any errors, 
omissions or interruptions therein. Any data on past performance, modelling or back-testing contained in the Content is no indication as to future 
performance. No representation is made as to the reasonableness of the assumptions made within or the accuracy or completeness of any modelling or 
back-testing. Because of the possibility of human and mechanical errors as well as other factors, Barclays accepts no responsibility for any errors or 
omissions in the Content (including but not limited to the calculation or performance of any index and/or the output of any quantitative model or analytic 
tool). Barclays accepts no liability whatsoever for the accuracy, timeliness, reliability, performance, continued availability, completeness or currency of the 
Content, or for delays or omissions therein, or for interruptions in the delivery of any Content, or for any special, punitive, indirect, incidental or 
consequential losses arising from the use of or reliance on any content, even if advised of the possibility of such losses.  
 
Index returns represent past performance and are not indicative of any specific investment. The Content (including any of the output derived from any 
analytic tools or models) is not intended to predict actual results, which may differ substantially from those reflected. Past performance is not necessarily 
indicative of future results.  
 
Not all products or services mentioned are available in all jurisdictions. No offers, sales, resales, or delivery of any products or services described herein or 
any offering materials relating to any such products or services may be made in or from any jurisdiction except in circumstances which will result with 
compliance with any applicable laws and regulations and which will not impose any obligations on Barclays. 
 
The investments to which it relates are available only to such persons and will be entered into only with such persons. Barclays Bank PLC is authorised by 
the Prudential Regulation Authority and regulated by the Financial Conduct Authority and the Prudential Regulation Authority and is a member of the 
London Stock Exchange. 
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The Investment Bank of Barclays Bank PLC undertakes U.S. securities business in the name of its wholly owned subsidiary Barclays Capital Inc., a FINRA 
and SIPC member. Barclays Capital Inc., a U.S. registered broker/dealer, is distributing this material in the United States and, in connection therewith 
accepts responsibility for its contents. Any U.S. person wishing to effect a transaction in any security discussed herein should do so only by contacting a 
representative of Barclays Capital Inc. in the U.S. at 745 Seventh Avenue, New York, New York 10019. 
Non-U.S. persons should contact and execute transactions through a Barclays Bank PLC branch or affiliate in their home jurisdiction unless local 
regulations permit otherwise. 
 
IRS Circular 230 Prepared Materials Disclaimer: Barclays does not provide tax advice and nothing contained herein should be construed to be tax advice. 
Please be advised that any discussion of U.S. tax matters contained herein (including any attachments) (i) is not intended or written to be used, and 
cannot be used, by you for the purpose of avoiding U.S. tax-related penalties; and (ii) was written to support the promotion or marketing of the 
transactions or other matters addressed herein. Accordingly, you should seek advice based on your particular circumstances from an independent tax 
advisor. 
 
© Copyright Barclays Bank PLC (2016). All rights reserved. No part of this publication may be reproduced or redistributed in any manner without the prior 
written permission of Barclays. Barclays Bank PLC is registered in England No. 1026167. Registered office 1 Churchill Place, London, E14 5HP. Additional 
information regarding this publication will be furnished upon request. 
 
 

 

Fichera Testimony Exhibit 3-C



By Allison Bisbey

June 21, 2016

Printer Friendly
Email
Reprints
Comments

0

Duke Energy Florida marketed its $1.3 billion securitization of utility fees as a corporate bond, and

the strategy appears to have paid off.  The deal was priced last week at interest rates in line with

those of some the highest rated U.S. companies and government agencies.

DEF’s bonds are tied to a special charge on the utility’s electric delivery and transmission services

that is associated with the retirement of the Crystal River Unit 3 nuclear power plant. The bonds are

also backed by a guarantee of the state’s utility regulator to adjust the charge every six months to

whatever level is necessary to pay the bonds on time.

The securities have unusually long durations for this sector; over $500 million had maturities from 15

to almost 19 years. By comparison, most other deals in the utility sector have original terms under 10

years. The tranche with the longest duration pays a spread over Treasuries similar to those of

triple-A rated bonds issued by Johnson & Johnson and the Tennessee Valley Authority.

The all-in duration adjust cost of the $1.297 billion offering was 2.72%, an all-time low for a bond

offering with such long maturities, according to Andrew Maurey, director of the division of accounting

and finance at the Florida Public Service Commission.

Like what you see? Click here to sign up for a Structured Finance News free trial

and daily newsletter to get the latest commentary and insights on the ABS, MBS and

CDO communities.

Even so, DEF may have left some money on the table. That’s because it wasn’t until Friday, after the

deal priced, that Barclays announced it would classify the bonds as corporates for the purposes of its

bond indexes – which could attract a broader investment base.

Had this determination been made before the bonds were priced, DEF might have lowered its

funding costs even further.

The two-year tranche priced at a spread of 47 basis points over Treasuries, several basis points

ShareShare
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wide of where similarly rated credit card securitizations from Chase and Citigroup were trading in the

secondary market; the five-year tranche priced at Treasuries plus 60 basis points, wide of

comparable credit card deals; the 10-year tranche priced at 93 basis points over Treasuries, more

than 10 basis points wide of comparable bonds issued by companies like the TVA and Johnson &

Johnson.

The 15.2-year and 18.7-year tranche were the most successful, pricing 103 basis points and 116

basis points over the G-curve, or interpolated Treasuries curve, respectively. In the case of the

18.7-year bond, that was just 3 basis points more than a comparable bond issued by Johnson &

Johnson.

RBC Capital Markets and Guggenheim Securities served as joint bookrunning managers.

Still, inclusion in Barclays' corporate index could set a precedent for future utility deals structured in a

similar manner. 

The bonds will be issued by DEF’s wholly owned, but bankruptcy remote, subsidiary, Duke Energy

Florida Project Finance. The offering prospectus was filed with the Securities and Exchange

Commission on a form SF-1, which is designated for asset-backeds. Yet this filing describes the

bonds as “a type of ratepayer obligation charge bond.”  It goes on to state that the bonds are

“corporate securities,” and “are not asset-backed securities as defined by the SEC governing

regulations.”

Notably, there is no tranching for credit risk; all five tranches of securities issued by DEF Project

Finance are rated triple-A by three credit rating agencies: Moody’s Investors Service, Standard &

Poor’s, and Fitch Ratings. That means neither investors nor rating agencies need to analyze how

cash flows might be diverted to different classes of bonds under different scenarios. The only

difference between the classes is the maturity dates.

The bonds will be included on DEF’s consolidated balance sheet and treated as debt of DEF for U.S.

corporate income tax purposes.

(Unlike corporate bonds, most asset-backeds are subject to a requirement that sponsors retain at

least 5% of the credit risk of the collateral. However DEF did not need to argue that its deal is a

corporate bond in order to avoid this requirement. Utility fee securitizations already benefit from a

carve-out from risk retention rules.)    

DEF may have left some money on the table in another respect: it did not market the bonds to

European investors, traditionally important buyers of utility fee securitizations.

Maurey said that the Commission did consider the European market, but concluded that the bonds

could be priced and sold cost effectively in the US without having to cross the pond. 

“Given how the markets reacted to Brexit news at the time of pricing, perhaps a European effort

would have produced even better results,” he said.  “We had a great outcome with this issuance. 

But if the need to issue these type of bonds arises in the future, expanding the marketing beyond the

US should receive stronger consideration.”
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